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RFTA Vision Statement
RFTA pursues excellence and innovation in providing preferred transportation
choices that connect and support vibrant communities.

RFTA Planning Department Vision Statement

We will work creatively, cooperatively and comprehensively with our partners in
the public, private and nonprofit sectors and other groups to create healthy and
vibrant communities.
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Battery Electric Bus (BEB) Program

Planning staff continues to work diligently with regional partners to advance the innovative
battery electric bus (BEB) program. As RFTA continues to grow to meet current and future
transit demand, diesel buses are being replaced with cleaner fuel buses i.e. Clean Diesel,
Compressed Natural Gas (CNG) and a rapidly evolving battery electric technology. A clean fuel,
diversified fleet will help RFTA keep operations and maintenance costs low, source more
domestic fuels, and reduce noise and air pollution.

RFTA and New Flyer (RFTA’s strategic Low-No grant partner) worked together to submit a Low-
No application. RFTA is requesting $3,430,240 in federal funds (44%) and RFTA is matching
$3,430,240 in local funds (56%); for a total project cost of $7,796,000. Grant awards are
expected in late fall 2017.

Planning Staff has also recently submitted a proposal through the FTA 5339 Bus & Bus Facilities
program to replace four (4) workhorse 57-passenger MCI diesel coaches with four equivalent
battery electric commuter coaches. These vehicles would be used on longer-haul routes, such
as BRT and Valley routes from Aspen to Glenwood Springs, and on the Grand Hogback. RFTA is
requesting $3,300,000 in federal funds (75%) and RFTA is matching $1,100,000 in local funds
(25%); for a total project cost of $4,400,000. Grant awards are expected in
November/December 2017. RFTA received letters of support for both grant programs, including
letters from our Congressional delegation.

The experience gained through this pilot BEB program will serve as the foundation for
expansion of electric buses throughout RFTA's 70-mile service region, as RFTA gains experience
and confidence in rapidly evolving battery technology and improved operations. RFTA is
learning that a catalyst for both public and private electrical vehicles will be well-spaced
charging stations to reduce “range anxiety.”

What is old is new. An Edison electric bus from 1915; 5 cents fare!
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Grand Avenue Bridge (GAB) Transit Mitigation

As of the August 10th RFTA Board meeting, we are 4 days away from the closure and
replacement of the Grand Avenue Bridge (GAB) from August 14th until around Thanksgiving.
This 95-day traffic bridge detour will affect the entire region, and the bridge is “the”
conversation of the valley. Some organizations like RFTA are excited for the opportunity to
work with regional stakeholders to mitigate the potentially significant impacts.

CDOT has set a lofty goal of a 35% traffic reduction in vehicle trips along the detour route, or
approximately 700 vehicles per hour. Traffic impacts and delays will span from the I-70 Exit 114
interchange to 27th Street in Glenwood Springs. A best case scenario of 35% traffic reduction is
estimated to result in 15-minute delays, while a worst case scenario of 0% voluntary traffic
reduction may result in 1-hour or more of additional gridlock at peak travel times.

RFTA’s talented Marketing/Communications Department (Jamie Tatsuno and Jennifer Balmes)
have created an informative, bi-lingual, concise and colorful public brochure that is being
distributed throughout the region. Brochures are available as hard copies and can be
downloaded from the GAB Detour portal on the RFTA website: https://www.rfta.com/qab.

Park the car, ride a bike and hop a bus!

=

ROARING FORK TRAHSPORTATION AUTHORITY

GRAND AVENUE
BRIDGE DETOUR
PUBLIC TRANSIT
ROUTES

www.RFTA.com

Informative, concise and colorful GAB brochure created by the talented RFTA Marketing Department.
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Maroon Creek Road Corridor Traffic Mitigation Study

Over the last several months, the United States Forest service has met with Pitkin County, City
of Aspen, Aspen Ski Company, RFTA, and other
stakeholders to address traffic congestion on the
Maroon Creek Corridor. The Maroon Bells
wilderness area is one of the most visited sites in
Colorado. During the summer and fall peak
visitation periods, RFTA has allocated 13 buses
alone (approximately 13% of its fleet) to shuttling
visitors to and from the Maroon Bells, up to 80 trips
per day. Ridership seems to be undeterred by
recent fare increases, and private vehicle traffic
continues to grow. Triggers include peak leaf
season, resumption of schools, the Aspen
Recreation Center, Highlands village residents,
workers and visitors, and special events. Visitor
traffic to the Bells is likely the most significant
component of traffic congestion, but there are
other components of traffic congestion.

The USFS wishes to focus on sustainable visitation, not an increase or decrease of visitor
capacity. However, there will be capacity issues in other parts of the system, such as parking,
roadway capacity, the Highlands parking deck, RFTA buses, or noise and air pollution.

Study stakeholders, led by the Volpe Transportation Center, have established the following
study foundations:

e Purpose (of the study):
= Conduct a corridor analysis to identify solutions to reduce congestion and
maintain a sustainable level of service and high quality experiences for visitors
and residents of the Maroon Creek corridor

e Vision (for the corridor):
= Provide an uncongested and safe multimodal corridor for residents, visitors,
students and teachers of Aspen schools, and customers of businesses along
Maroon Creek Road

e Goals:
= Reduce traffic volume and congestion along the corridor during peak times
= |mprove the visitor experience when accessing the shuttle to the Maroon Bells
= Enhance multimodal safety along the corridor and reduce conflicts between
cyclists, pedestrians, and motorists
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= Reduce emissions and noise from vehicles in the corridor and particularly at the
bus depot
=  Communicate slated changes effectively to residents, visitors, and businesses

e Objectives:
=  Reduce the number of vehicles in the corridor during peak times
= |ncrease the number of positive on-line visitor reviews and feedback
=  Reduce the number of crashes and points of conflict along the corridor
= Reduce delays for individuals accessing the Maroon Bells Shuttle
= |ncrease the quality of the experience of people traveling on Maroon Creek Road

Study notes:
e The study area for this study is the 9.5 miles of Maroon Creek Road from the
roundabout on Highway 82 to the Maroon Bells Scenic Area parking and shuttle drop-off
e This study will focus on the summer and fall months
e This study will not recommend safety improvements; safety benefits will be realized by
reducing the number of vehicles in the corridor

Funding

The Forest Service is contributing $32,000 to the study. Total cost is estimated to be about
$120,000, subject to change as the contractor refines the scope of work The USFS is looking for
other entities to contribute.
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HOUSE BILL 17-1151

BY REPRESENTATIVE(S) Hansen and Willett, Becker K., Buckner,
Ginal, Hooton, Kennedy, Lontine, Mitsch Bush, Valdez, Winter, Young,
Singer;

also SENATOR(S) Kerr and Hill, Gardner, Kagan.

CONCERNING THE REGULATION OF ELECTRICAL ASSISTED BICYCLES.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. In Colorado Revised Statutes, 42-1-102, amend
(28.5) and (58) as follows:

42-1-102. Definitions. As used in articles 1 to 4 of this title, unless
the context otherwise requires:

(28.5) "Electrical assisted bicycle" means a vehicle having two
tandenrwheels or twoparattet THREE wheels, atrd-onc-forward-wheel; fully
operable pedals, AND an electric motor not exceeding seven hundred fifty

watts of power. and-a-top-motor-powered speed-of twenty milesper-hour:

ELECTRICAL ASSISTED BICYCLES ARE FURTHER REQUIRED TO CONFORM TO
ONE OF THREE CLASSES AS FOLLOWS:

(a) "CLASS 1 ELECTRICAL ASSISTED BICYCLE" MEANS AN ELECTRICAL

Capital letiers indicate new material added to existing statutes; dashes through words indicate
deletions from existing statutes and such material not part of uct.





ELECTRICAL ASSISTED BICYCLES MUST BE EQUIPPED WITH A MECHANISM OR
CIRCUIT THAT CANNOT BE BYPASSED AND THAT CAUSES THE ELECTRIC
MOTOR TO DISENGAGE OR CEASE TO FUNCTION WHEN THE RIDER STOPS
PEDALING.

(c)} A CLASS 3 ELECTRICAL ASSISTED BICYCLE MUST BE EQUIPPED
WITH A SPEEDOMETER THAT DISPLAYS, IN MILES PER HOUR, THE SPEED THE
ELECTRICAL ASSISTED BICYCLE IS TRAVELING.

(11) A PERSON WHO VIOLATES THIS SECTION COMMITS A CLASS B
TRAFFIC INFRACTION.

SECTION 5. In Colorado Revised Statutes, 42-4-1412, amend
(14); and add (15) as follows:

42-4-1412. Operation of bicyeles and other human-powered

vehicles. (14) (a) (I) Exceptasauthorized-bysectiomrd2=4=1H;theriderof
arretectricatassisted-bicycleshattnot-use the-electricatmotoromra-bikeor

pedestrianmpath A PERSON MAY RIDE A CLASS 1 OR CLASS 2 ELECTRICAL
ASSISTED BICYCLE ON A BIKE OR PEDESTRIAN PATH WHERE BICYCLES ARE
AUTHORIZED TO TRAVEL.

(IT) ALOCAL AUTHORITY MAY PROHIBIT THE OPERATION OF A CLASS
1 ORCLASS 2 ELECTRICAL ASSISTED BICYCLE ON A BIKE OR PEDESTRIAN PATH
UNDER ITS JURISDICTION.

(b) A PERSON SHALL NOT RIDE A CLASS 3 ELECTRICAL ASSISTED
BICYCLE ON A BIKE OR PEDESTRIAN PATH UNLESS:

(I) THE PATH IS WITHIN A STREET OR HIGHWAY; OR

(II) THE LOCAL AUTHORITY PERMITS THE OPERATION OF A CLASS 3
ELECTRICAL ASSISTED BICYCLE ON A PATH UNDER ITS JURISDICTION.

(15) (a) A PERSON UNDER SIXTEEN YEARS OF AGE SHALL NOT RIDE
A CLASS 3 ELECTRICAL ASSISTED BICYCLE UPON ANY STREET, HIGHWAY, OR
BIKE OR PEDESTRIAN PATH; EXCEPT THAT A PERSON UNDER SIXTEEN YEARS
OF AGE MAY RIDE AS A PASSENGER ON A CLASS 3 ELECTRICAL ASSISTED
BICYCLE THAT IS DESIGNED TO ACCOMMODATE PASSENGERS.
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(b) A PERSON SHALL NOT OPERATE OR RIDE AS A PASSENGER ON A
CLASS 3 ELECTRICAL ASSISTED BICYCLE UNLESS:

(I) EACH PERSON UNDER EIGHTEEN YEARS OF AGE IS WEARING A
PROTECTIVE HELMET OF A TYPE AND DESIGN MANUFACTURED FOR USE BY
OPERATORS OF BICYCLES;

(I) THE PROTECTIVE HELMET CONFORMS TO THE DESIGN AND
SPECIFICATIONS SET FORTH BY THE UNITED STATES CONSUMER PRODUCT
SAFETY COMMISSION OR THE AMERICAN SOCIETY FOR TESTING AND
MATERIALS; AND

(IIl) THE PROTECTIVE HELMET IS SECURED PROPERLY ON THE
PERSON'S HEAD WITH A CHIN STRAP WHILE THE CLASS 3 ELECTRICAL
ASSISTED BICYCLE IS IN MOTION.

(c) A VIOLATION OF SUBSECTION (15)(b) OF THIS SECTION DOES NOT
CONSTITUTE NEGLIGENCE OR NEGLIGENCE PER SE IN THE CONTEXT OF ANY
CIVIL PERSONAL INJURY CLAIM OR LAWSUIT SEEKING DAMAGES.

SECTION 6. Act subject to petition - effective date. This act
takes effect at 12:01 a.m. on the day following the expiration of the
ninety-day period after final adjournment of the general assembly (August
9, 2017, if adjournment sine die is on May 10, 2017); except that, if a
referendum petition is filed pursuant to section 1 (3) of article V of the state
constitution against this act or an item, section, or part of this act within
such period, then the act, item, section, or part will not take effect unless

PAGE 5-HOUSE BILL 17-1151





Barney H. Mulligan, PE, A.R.M.
1209 Cooper Avenue
Glenwood Springs CO 81601
(970)945-0251

July 25, 2017

Nicole Schoon,

Roaring Fork Transportation Authority
2307 Wolfsohn Road

Glenwood Springs CO 81601

Re: Permanently Motorizing the Rio Grande Trail

Attached is the earliest history of the reasons the Rio Grande Trail has
been kept free of motorized equipment.

) 25 7
/f?lﬂ/vyu?..ﬁ/, / /){) M(:Zy,/&;(,
Bafney Mulligan

Encl: pages (5); photos (2)





To: River Commission

From: Mike Pelletier
Date: July 20, 2004 E
RE: Motorized vehicles on trails I

Steamboat Springs, Aspen, Summit County, Eagle County, and Boulder do not '
allow motorized vehicles of any kind on their trail systems, except self-propelled
wheelchairs for the handicap. This includes electric bicycles and very small combustion
engine scooters, etc.

All the trail managers that I talked with mentioned that enforcement is difficult
and that these devices generally only caused problems in the more urbanized areas. The
managers also added that, in general, it would be better to ban undesired vehicles from
the trails even before they become a problem to avoid people purchasing them with
expectations of using them on the trails.

Aspen recently revisited their trail regulations at the request of an electric bicycle
owner, but decided not to change their rules citing the potentially higher speeds and extra
mass these vehicles possess as too big a safety hazard.

The Steamboat trail manager said that his users aggressively report anyone using
motorized vehicles on their trails and because of that it has not been a problem. They
use signs that say “No motorized vehicles” and “No unauthorized vehicles”.

Summit County updated their trail regulations in May of 2004. The entire
ordinance is attached below. Their trail manager said they plan on updating their trail
signs with more detail showing what is allowed and what is not. Currently they use the
standard “No motorized vehicle” signs.





QUESTIONS and ANSWERS re MOTORIZED EQUIPMENT ON THE TRAILS

1. Q. What is the purpose of this proposed addition to our City's
traffic code?

A. This ordinance will ban motorized skateboards, scooters,
cycles, (50 cubic centimeters or smaller), etc. from the
main paved pedestrian/bike river-side trails.

2. Q. What are the objections to motorized devices?

A. It is the opinion of most traditional trail users that
motorized equipment degrades their enjoyment of the trail.

3. Q. How?

A. They find these self-propelled devices to be startling, noisy,
smelly, and, in the hands of the very young or reckless,
to be dangerous.

4. Q. Who is responsible for accidents/confrontations on the trails?

A. The City (taxpayers) is obligated to take reasonable care
and custody of trail easements and rights-of-way.

5. Q. Is this a problem now?

A. Not yet in Glenwood Springs, but it will soon become one.
The popularity of these devices is increasing with the
recently lowered blood alcohol limits leading to more driver
license suspensions, coupled with increased gasoline prices.
The police are presently powerless to address any complaints
they now receive.

6. Q. Is this ordinance enforceable?

A. The wording has been reviewed by the chief of police (and
the county sheriff). All it needs is to have the city
attorney add the appropriate penalty reference.

7. Q. Why not wait until it becomes a problem?

A. It is better to address the problem now. Early action will
avoid: 1) injuries,

2) confrontations,

3) needlessly upsetting and aggravating trail users,

4) misrepresenting the situation to those contemplating
purchasing one of the devices,

5) The City must acquire trail easements along the
Atkinson Ditch upstream from the 27th Street
(Sunlight) bridge. Few property owners will
consent to a trail running through their property
which allows motorized equipment. This will also
apply to launching personal watercraft (jet skis).

6) At this time, there is no organized group that
will challenge this ordinance. The law can
be implemented without hassle.

8. Q. Is it the intention to outlaw these devices?

A. No, only to ban them from the main river trails. They will
remain legal on the sidewalks throughout the City, unless
posted otherwise. They are currently all over Aspen.





3mail - Rio-Grande Trail Management Plan https://mail.google.com/mail/?ui=2&ik=0fefl 1cbb7 & view=pt&search=...

. it “’I I Barney Mulligan <barneyhmulligan@gmail.com>

Rio-Grande Trail Management Plan

- Mi25880es

Barney Mulligan <barneyhmulligan@gmail.com> 8 April 2015 at 20:29
To: Lindsey. Utter@pitkincounty.com

Hello Lindsey,

Rio-Grande Trail officials are encouraged to follow the lead of the City of Glenwood Springs and forbid the use
of mechanical/electrical conveyances on the trail. The GWS Chief of Police was consulted early during the
preparation of the frail ordinance. This six foot three, over two hundred pound cop said his first consideration
was "esthetics".

The Riverside Trail, as it is known locally, is a wide ten feet of excellently laid and well maintained concrete.
Families find it to be a place where they can let very small children free roam without fear of them being struck
by heavy, fast moving conveyances.

It would be wonderful if the entire Rio-Grande Trail could enthrall its vast majority of users. Please do not cater
to very small special interest groups.

Would you be so kind as to add this complete email to the trail comments as | was not able to include my
attachments onto the official county website.

Thank you. Barney





news| trends| advice

Pocket bikes

Hot and dangerous wheels

iniature motorcycles, aka
I\ /l pocket bikes, have become
the rage among teenagers

and young adults with a need for speed.
The bikes also have some government
officials scrambling to get them off
the streets.

Some European pocket bikes can cost
$3.000 or more. Asian-built knockoffs
cost much less: Both electric and gas-
powered models sell for as little as $250.

“These are essentially toys, not legal
vehicles,” says Stan Porter, safety stan-
dard program manager for the Oregon
Department of Transportation. Porter de-
scribed pocket-bike users as everyone
from “young children to a 24-year-old
emergency medical technician who rides
one to work.”

We think they're a bad bet. We tested,
on paved private property two gas-
powered and two electric bikes, purchased
from major retailers such as Pep Boys and
Amazon.com. We were astonished by the
bikes' shortcomings:

Drivers can't see the bike riders. A
pocket bike'’s seat is less than 2 feet off
the ground (see photo). Motorists are
unlikely to see them.

The brakes work poorly. In our tests,
stops on gas-powered bikes traveling at
20 mph took about 20 to 30 feet, what we
consider a precariously long distance.
Electrics reached top speeds of 7 to 14
mph and stopped in 4 to 15 feet.

Handling is sub-par. The faster our
testers rode, the less stable the bikes felt.
At about 20 mph, riders had to concen-
trate to hold a straight course. Tight turns
were impossible at slower speeds be-
cause the handlebar and brake levers
collided with the bike’s plastic housing.

Throttles are sluggish. When we
tried to decelerate by releasing the throt-
tle, it responded lethargically.

They're loud. At full throttle, the gas
engines are about as loud as a chain saw
and so can damage hearing.

Safety features may not measure
up. No government agency checks
pocket bikes to see whether the lights
work or the turn signals are adequately
visible. The bikes do not meet current
federal safety standards for street-
legal vehicles.

There are no precise data for pocket-
bike injuries. One estimate, which includes
pocket bikes and the larger, powered
minibikes, says that 2,345 riders were
treated at hospital emergency rooms last
year, mostly for cuts, bruises, and broken
bones from falls.

Even if riders kept off the streets, the

SMALL PACKAGE, BAD THING
Pocket bikes like this red one are too
low for motorists to see, and have
been blamed for Injuries.

inherent shortcomings associated with
pocket bikes make them exceedingly
dangerous. According to Melissa Savage,
a policy analyst for the National Confer-
ence of State Legislatures, “A lot of states
are saying, “What do we do?’ and "How do
we regulate them?”

As a start, Providence, R.I, and other
communities have banned pocket bikes
from public streets and sidewalks.

AN ONLINE TOOL TO SIZE UP CHARITIES

The holidays bring a flood of appeals from
charities and nonprofit organizations. This
year, It's easier than ever to size up those
charities befare you write a check,

The Better Business Bureau's Wise Giv-
ing Alliance recently launched a new online
charity-reporting system that allows you to
check out more than 500 national charities
and nonprofit groups at ne charge.

The site, at www.give.org, is the result
of the 2001 merger of two well-known and
experienced charity watchdogs, the Nation-
al Charities Information Bureau, based in
New York City, and the Philanthropic Advi-
sory Service of the Council of Better Busi-
ness Bureaus, based in Arlington, Va. The

6 CONSUMER REPORTS @ DECEMBER 2004 « Expert + Independent * Nonprofit

Wise Giving Alliance obtains its information
from the charities themselves, through
Internal Revenue Service forms, audited
financial statements, and annual reports,
Give.org reports. To obtain a report,
you click on the organization's name on the
"National Charity Reports Index" page. The
report provides the charity's address, other
names under which it solicits donations,
financial data, and its level of compliance
with 20 voluntary standards. Those stan-
dards include governance, finances and
fundraising practices, donor privacy, and
how well a charity addresses its stated mis-
sion. The evaluation also indicates whether
donations made to the group are tax-





Uneasy rider

In our December issue (page 6), we wrote about the hazards of

mini motorcycles, which are the rage among teenagers and young
adults but don't meet current federal safety standards for e
street-legal vehicles. Here, an image from an ad that actually .
seems to encourage a wild ride. “The moment you hop on |
the 49cc American Spirit and pull "
that throttle back,” the copy
says, “you'll get an immediate
taste of what these bad boy bikes
are all about.” The engine “is a
beast” and the bike has “a giant
headlamp illuminating the
darkness.” Fortunately, there
was a sensible suggestion under
the photo: “Always wear pro-
tective gear.” Unfortunately,
this kid hasn't paid atten- (B
tion to it: He isn't wearing G &Y AN § _7
a helmet, gloves, or " ¥ \
elbow or knee pads.
Oh, he does have
eye protection: dark
glasses. Those
should help when he
roars off in the dark.

MARCH 2005 @ www.ConsumerReports.org 63
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-------- Original message --------

From: Sassy Frass <tuckledin@gmail.com>

Date: 7/29/17 11:13 AM (GMT-07:00)

To: Dan Blankenship <dblankenship@rfta.com>

Subject: Query, Comments re: E-Bikes & the Paved Trails of Glenwood

Mr. Dan Blankenship
RFTA, CEO
Glenwood Springs CO

Dear Sir,

I am writing to you, from a returning tourist’s perspective, to encourage a permanent policy change, allowing E-
Bikes on the Rio Grande Tralil, etc.

| was referred to you by Kathryn Trauger, Mayor Pro Tem, Glenwood Springs, regarding this issue. |
understand there is a meeting in early August so | want to send comments from myself & my husband, hoping
for consideration of our views. Please feel free to share this letter & our comments with your staff & council
members.

We are a couple, aged late 50’s, early 60’s, who come to your area every summer/fall for 2-3 months as
vacationers. We have been coming for over 10 years & one of our main activities is riding our comfort bikes on
the various paved trails. Currently we are purchasing two new E- bikes, mostly with Colorado trail usage in
mind.

Because of our age, we are working hard to stay healthy & could use a bit of assistance that the E-Bikes offer,
especially in Colorado. E-Bikes would help us bike longer & cope with those Colorado hills with more ease.

Coming from Arizona, we don’t acclimate fully in the time we are there, so these E-Bikes would really help us &
other vacationers from low elevation states.

Also from a health standpoint, people riding E-Bikes with that battery assist, are not going to be straining
themselves, pushing themselves & their hearts, as many have done riding regular bikes, when they truly are
not in shape for a high elevation setting.

| have read a few comments on how E-Bikes are dangerous. From our years of experience, what is truly
dangerous are the numerous spandex riders that have no regard for the fact that we & other vacationers are
on the paths.

They zip by at incredible speeds, never warn us with an "on your left”...& they nearly knock us over every year
because they go so fast & nearly clip our handlebars. One year one rider went in between myself & my
husband at a high rate of speed, & it was very scary indeed.

I would like to point out that there is a speed limit coming back down that bike trail from Aspen to Glenwood -
we honored it, no one else did & these other riders on regular bikes (not E-Bikes) were traveling at extremely
high rates & put us & everyone else on the trail that day, in extreme danger.

E-Bikes, especially the class I, go no faster than 20 MPH in full assist mode. Class three can go with assist, up
to 28 MPH, & that is still slower than what we see with your Colorado seasoned riders, as they fly by, every
single year.





Another point: E-Bikes would keep us at a more normal pace with other bikers, where they don’t come around
a corner & find us going at a snail’s pace, wobbling back & forth as we try to crest a hill. This to me would add
to safer riding conditions for all.

Also in using the E-Bikes, we want to do much of the work ourselves, only relying on the assist to help us on
the steepest inclines or when we tire. So the battery would not be engaged at all times.

I know Colorado does want & does rely on tourists, as we do bring a lot of income to the state’s coffers. We
love Colorado & are happy to vacation with you & spend.

| also love to come to Glenwood because | lived there as a child, and it always holds a special place in my
heart & always will.

Your paved trails are such a big draw for people our age, and sending us off of the trails, asking us to ride your
town streets, putting us among all of the traffic, would not be a wise alternative, especially for older tourists
such as ourselves.

We are soon heading your way & want to bring our new E-Bikes. | pray we don’t ending up staying home, but if
Colorado starts banning these new, incredible E-Bikes that help so much with high elevation biking, then we &
other tourists may choose to not come at all, or will go elsewhere for our biking vacations.

Please consider this letter as food for thought. We appreciate your taking time to consider our views,

Yours respectfully,

Sue & Mike Behling
Mesa, AZ





peopleforbikes’

. _____________________4 A
P.0. Box 2359 Boulder, CO 80306

SQ

bicycle product

PeopleForBikes.org / 303.449.4893 suppliers association

August 3, 2017
Dear Roaring Fork Transportation Authority Board,

On behalf of PeopleForBikes and the Bicycle Product Suppliers Association, the national
bicycling advocacy and trade organizations, we urge you to vote ‘no’ on Resolution 2017-09:
Prohibiting the Operation of Class 1, Class 2, or Class 3 Electrical Assisted Bicycle on the Rio
Grande Trail.

Low speed electric bicycles (e-bikes) are similar to traditional bicycles. They are affordable,
convenient, safe, dependable, and sustainable vehicles to move residents and visitors up and
down the valley for transportation and recreation.

Before your August 10 board meeting, we encourage each RFTA Board Member to ride an e-
bike, so that you know what you are regulating. If you have not yet ridden one, you will discover
that e-bikes are not motorized vehicles in the same vein as gas-powered vehicles. They are
emissions-free, low impact, and silent bicycles “with a boost.”

We are worried that Resolution 2017-9 is premised on an emotional reaction to e-bikes
rather than a decision that is supported by existing research, empirical evidence, and the
need to address legitimate safety concerns for all trail users.

Please consider these four points and the suggested alternative management and policy
solution as you decide how to include e-bikes as part of the transportation choices for your
constituents.

E-bikes meet five of RFTA’s seven stated values.

a. Affordable — RFTA will offer affordable and competitive transportation: E-bikes decrease
the public’s reliance on gasoline-motor vehicles and provide an affordable and
competitive transportation option for people who can’t afford the high cost of car
ownership.

b. Convenient — RFTA’s programs and services will be convenient and easy to use: E-
bikes make riding a bicycle for commuting and transportation easier and faster, and
allow current bicycle users to bike more often and farther.

c. Dependable — RFTA will meet the public’s expectations for quality and reliability of
services and facilities: E-bikes provide a dependable transportation option for people
limited by fitness, age, or disability; and whose work commutes are within the 5-20 mile
range and who traditionally drive.

d. Safe — Safety is RFTA’s highest priority: E-bikes are as safe as traditional bicycles, and
increase road safety with more cyclists on the road. No studies or instances have shown
that e-bike ridership decreases public safety, and there are zero documented cases of e-
bike crashes that have resulted in death or serious injury.

e. Sustainable — RFTA will be environmentally responsible: E-bikes reduce greenhouse
gas emissions and fossil fuel consumption, decrease traffic congestion, improve air
quality, and support alternative modes of transportation.
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E-bikes travel at bike-like speeds.

a. Public sentiment that e-bikes jeopardize safety and someone’s enjoyment on a pathway,
travel on average 20 — 28 mph, or will cause accidents, is anecdotal, subjective, and
unsubstantiated.

b. Class 1 e-bikes have a motor that cuts off after the rider reaches 20mph. This is not
the average speed. On flat and uphill surfaces, e-bikes travel on average 2-3 mph faster
than traditional bicycles (i.e. around 13-14 mph). Five studies exist that show that
electric bicycles do not travel significantly faster than regular bicycles and in some
instances, are slower, depending on the location and the rider (see:
peopleforbikes.org/e-bikes).

c. E-bike users are like most people and choose to respect the law of the road and be kind
to others with whom they share public resources, and would respond more favorably to
restrictions on use rather than an outright ban.

d. The typical rider is 45 — 65 years old and generally uninterested in reaching high speeds
or passing other trail users without proper warning or slowing down.

e. Recreational or competitive cyclists frequently pass electric bicycle riders.

An e-bike ban will not decrease ridership, only complicate enforcement.

a. In 2016, e-bikes represented 1% of sales in the bicycle market. So far in 2017, e-bikes
represent 7% of the market. Ridership and engagement is increasing, and people are
using e-bikes to replace vehicle trips and augment existing bicycle trips.

b. E-bikes will be increasingly difficult to distinguish from traditional bikes. HB 1151
requires manufacturers to label the bikes by class so that officers can determine the e-
bike at hand.

c. As with any vehicle or consumer product, responsible use and riding rests on the user. If
public safety is a concern, proper education and enforcement should be implemented.

In many states and at the federal level, low speed e-bikes are defined as bicycles, with
access to bike paths.
a. The Colorado State Legislature enacted HB 1151 in 2017 in a responsible and
deliberate way, with broad majorities in both chambers.
b. This law puts in place labeling, age, and equipment restrictions, and defines three
classes of e-bikes:

i. "Class 1 electric bicycle”: Equipped with a motor that provides assistance
only when the rider is pedaling and that ceases to provide assistance when
the bicycle reaches the speed of 20 mph.

ii. "Class 2 electric bicycle”: Bicycle equipped with a motor that may be used
exclusively to propel the bicycle and that is not capable of providing
assistance when the bicycle reaches the speed of 20 mph.

iii. "Class 3 electric bicycle”: Bicycle equipped with a motor that provides
assistance only when the rider is pedaling and that ceases to provide
assistance when the bicycle reaches the speed of 28 mph, and is equipped
with a speedometer.

c. Progressive e-bike laws such as HB 1151, defining three classes of e-bikes as bicycles,
have also passed legislatures in California, Utah, Tennessee, Arkansas, and lllinois, with
bills pending in Wisconsin, Ohio, and Michigan.
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RFTA possesses the tools to manage e-bikes in a responsible manner that serves RFTA
constituents. The bike industry is deeply committed to retailer, law enforcement, advocacy and
political engagement and education, and encourages the following study and management
before a ban.

a. Allow only Class 1 e-bikes on the Rio Grande Trail for a one-year pilot project and study
to evaluate perceptions and real-life interactions between e-bike riders and other path
users.

b. Educate enforcement officers about what e-bikes are.

c. Enforce the 20 mph speed limit on the trail for all path users, including e-bikes.

d. Increase signage about responsible trail etiquette.

There are two Colorado examples of progressive e-bike laws and ordinances that could
inform RFTA’s management of e-bikes.

Jefferson County Study (2017)

a. Overview: Jefferson County, Colo. is currently conducting two studies at multiple parks
to gain a better understanding of visitors’ knowledge, perceptions, and concerns related
to the use of e-bikes on urban pathways and natural surface trails. Through ‘Test Ride
Surveys,’ visitors are asked four questions before and after riding an e-bike to determine
familiarity with e-bikes and any changes in perception and/or acceptance after riding
one. Through ‘Visitor Intercept Surveys,” random park visitors are asked about their
perceptions, acceptance, and concerns related to e-bikes on trails, as well as their ability
to detect an e-bike sharing the pathway with them.

b. Rationale: Jefferson County realizes that e-bikes are already in use on its pathways and
trails, and that usage will not significantly decrease with a wholesale ban. It has opted to
study the issue and engage park visitors to determine whether to allow or prohibit this
technology on the transportation and recreation corridors under its jurisdiction.

c. Results: Preliminary results show that 67% of park visitors changed their perception of e-
bikes after a test ride (toward acceptance), and 71% of park visitors did not detect the
presence of a class 1 e-bike on the trail with them. In other words, trying out an e-bike
increased a person’s acceptance and reduced their uncertainty around e-bikes, and
potential concerns around speed and safety are hypothetical, as most users do not
realize they are sharing the trail with an e-bike.

Boulder Pilot Project (2014)

a. Overview: In 2014 in Boulder, Colo., local ordinance 7491 excluded e-bikes from the
definition of a motor vehicle and authorized their use on city bikeways after a year-long
pilot project on multi-use paths. The pilot project evaluated both e-bikes and non-
motorized bicyclists; speed, volume, and gender of e-bike riders; and interactions
between multiuse path users. Evaluation methods included observing modal traffic
volume, vehicle speeds, and collision experience; making field observations; conducting
intercept surveys, bike and walk audits and focus groups; and hosting a community
feedback panel.

b. Rationale: The Boulder City Council approved this pilot project and later on the
ordinance because it believed that it would help reach Boulder’s goal of at least 15% of
all trips being made by bicycle, and that allowing electric bicycles on bikeways (in
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addition to on-street bicycle lanes) would encourage more people — especially those with
physical limitations — to get out of their cars.

c. Results: On Boulder bikeways, the observational study reported minimal “conflicts”
between trail users, no observed crashes, no negative verbal interactions, most users
passing with 1’- 2’ of buffer space, and less than 1% of users experiencing “hard
breaking” interactions. Looking specifically at e-bikes, less than 1% of all cyclists were
riding an e-bike, they were only seen on the Boulder Creek Path on weekends, riders
were wearing casual clothing and not riding in a group, and their recorded speed was
below the 15mph speed limit.

We encourage the RFTA Board to proactively manage this exciting new category of bicycles as
it proliferates. The best first step for RFTA to take would be to manage Class 1 e-bikes as
bicycles, making them available to area residents and visitors without sacrificing safety.

We would welcome the opportunity to provide any further information needed on the potential
for electric bicycles for RFTA. Our page peopleforbikes.org/e-bikes is a comprehensive
resource on e-bike policies, studies, management tools, and case studies.

Sincerely,

Morgan Lommele
E-bikes Campaigns Manager, PeopleForBikes/Bicycle Product Suppliers Association

Larry Pizzi
Chairman, Electric Bicycle Committee, Bicycle Product Suppliers Association
President, Raleigh Electric
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DAVID MERRITT
1504 MOUNTAIN DRIVE
GLENWOOD SPRINGS, CO 81601

Mr. Dan Blankenship

CEO

Roaring Fork Transit Authority
Glenwood Springs, CO

SUBIJECT: Resolution 2017-09: Prohibiting the Operation of a Class 1, Class 2, or Class 3
Electrical Assisted Bicycle on the Rio Grande Trail

I am writing to express my strong opposition to this resolution. This represents a slap in the
face to the many tax paying constituents of RFTA, most of whom get little benefit from the
existence of RFTA, or only get the benefit of being able to use the Rio Grande Trail.

Like it or not, E-Bikes are a coming trend in transportation, along with an aging population.

E-Bikes, in particular those designated as Class 1 by the State of Colorado as of August 9™, are
“pedal assisted” and do not approach the speeds which we see by many road bikes on the Rio
Grande Trail. However, they do provide a great assistance to those of us who wish to be more
environmentally conscious in our daily commute, but don’t have lockers and showers at work.

If RFTA is serious in promoting a reduction in traffic on our highways, | would seriously ask that
you overwhelmingly reject this resolution and instead affirm the use of Class 1 Electric Assisted
Bike on the Rio Grande Trail. If not, please post and aggressively enforce a 20 mph speed limit
on the Trail and ask that your buses give a wide berth to E-Bikes on the only other route
possible, the right hand lane of Highway 82.

Sincerely yours

David Merritt





Dear Mr. Blankenship,

| am a year-round bike commuter using the Rio Grande trail from 27th Street to Holy Cross
Energy and down to the rec center daily.

First, | want to thank you for plowing the bike path in the winter. RFTA does a much better job
than Glenwood when it comes to keeping the paths snow and ice free!

Second, | have three bikes (all human powered) and ride the bike path not only for commuting
but for recreational riding.

I do not have any concern about the e-bikes on the path and if an e-bike is what it takes to get
folks out of their car, then it is a win-win for reducing congestion, car emissions and getting
folks in shape.

What | do see frequently on the trail is serious road riders going far faster than 20 mph. One
coworker was hit on the trail when she had stopped to fix something on her bike. The cyclist
stopped to apologize but he was going far faster than 20 mph and had to slam on his brakes at the
last moment. The accident could have been much worse for both.

The other issue is dogs off leash or on long leashes that stretch across the entire bike path. |
know the police will be busy keeping traffic moving but it would be good to have a presence on
the bike path in congested areas and ticket offenders - zero tolerance is what is going to keep the
bike path and those of us who already commute via bike, safe.

Thank you,

Mary Wiener





Dear Roaring Fork Transportation Authority Board,

On behalf of the Bicycle Products Suppliers Association and Accell North America, we urge
you to vote ‘no’ on Resolution 2017-09: Prohibiting the Operation of Class 1, Class 2, or
Class 3 Electrical Assisted Bicycle on the Rio Grande Trail.

Low speed electric bicycles (e-bikes) are similar to traditional bicycles. They are affordable,
convenient, safe, dependable, and sustainable vehicles to move residents and visitors up and
down the valley for transportation and recreation.

Before your August 10 board meeting, we encourage each RFTA Board Member to ride an e-
bike, so that you know what you are regulating. If you have not yet ridden one, you will discover
that e-bikes are not motorized vehicles in the same vein as gas-powered vehicles. They are
emissions-free, low impact, and silent bicycles “with a boost.”

We are worried that Resolution 2017-09 is premised on an emotional reaction to e-bikes
rather than a decision that is supported by existing research, empirical evidence, and the
need to address legitimate safety concerns for all trail users.

Please consider these four points and the suggested alternative management and policy solution
as you decide how to include e-bikes as part of the transportation choices for your constituents.

E-bikes meet five of RFTA’s seven stated values.

a.  Affordable — RFTA will offer affordable and competitive transportation: E-bikes decrease
the public’s reliance on gasoline-motor vehicles and provide an affordable and competitive
transportation option for people who can’t afford the high cost of car ownership.

b.  Convenient — RFTA’s programs and services will be convenient and easy to use: E-bikes
make riding a bicycle for commuting and transportation easier and faster, and allow current
bicycle users to bike more often and farther.

c.  Dependable — RFTA will meet the public’s expectations for quality and reliability of
services and facilities: E-bikes provide a dependable transportation option for people
limited by fitness, age, or disability; and whose work commutes are within the 5-20 mile
range and who traditionally drive.

d.  Safe — Safety is RFTA’s highest priority: E-bikes are as safe as traditional bicycles, and
increase road safety with more cyclists on the road. No studies or instances have shown
that e-bike ridership decreases public safety, and there are zero documented cases of e-bike
crashes that have resulted in death or serious injury.

e.  Sustainable — RFTA will be environmentally responsible: E-bikes reduce greenhouse gas
emissions and fossil fuel consumption, decrease traffic congestion, improve air quality,
and support alternative modes of transportation.

E-bikes travel at bike-like speeds.

a.  Public sentiment that e-bikes jeopardize safety and someone’s enjoyment on a pathway,
travel on average 20 — 28 mph, or will cause accidents, is anecdotal, subjective, and
unsubstantiated.





b.  Class 1 e-bikes have a motor that cuts off after the rider reaches 20mph. This is not
the average speed. On flat and uphill surfaces, e-bikes travel on average 2-3 mph faster
than traditional bicycles (i.e. around 13-14 mph). Five studies exist that show that electric
bicycles do not travel significantly faster than regular bicycles and in some instances, are
slower, depending on the location and the rider (see: peopleforbikes.org/e-bikes).

c.  E-bike users are like most people and choose to respect the law of the road and be kind to
others with whom they share public resources, and would respond more favorably to
restrictions on use rather than an outright ban.

d.  Thetypical rider is 45 — 65 years old and generally uninterested in reaching high speeds or
passing other trail users without proper warning or slowing down.

e.  Recreational or competitive cyclists frequently pass electric bicycle riders.

An e-bike ban will not decrease ridership, only complicate enforcement.

a.  In 2016, e-bikes represented 1% of sales in the bicycle market. So far in 2017, e-bikes
represent 7% of the market. Ridership and engagement is increasing, and people are using
e-bikes to replace vehicle trips and augment existing bicycle trips.

b.  E-bikes will be increasingly difficult to distinguish from traditional bikes. HB 1151
requires manufacturers to label the bikes by class so that officers can determine the e-bike
at hand.

c.  Aswith any vehicle or consumer product, responsible use and riding rests on the user. If
public safety is a concern, proper education and enforcement should be implemented.

In many states and at the federal level, low speed e-bikes are defined as bicycles, with

access to bike paths.

a.  The Colorado State Legislature enacted HB 1151 in 2017 in a responsible and deliberate
way, with broad majorities in both chambers.

b.  This law puts in place labeling, age, and equipment restrictions, and defines three classes

of e-bikes:

1)  "Class 1 electric bicycle:” Equipped with a motor that provides assistance only when
the rider is pedaling and that ceases to provide assistance when the bicycle reaches
the speed of 20 mph.

2)  "Class 2 electric bicycle:” Bicycle equipped with a motor that may be used
exclusively to propel the bicycle and that is not capable of providing assistance when
the bicycle reaches the speed of 20 mph.

3)  "Class 3 electric bicycle:" Bicycle equipped with a motor that provides assistance
only when the rider is pedaling and that ceases to provide assistance when the
bicycle reaches the speed of 28 mph, and is equipped with a speedometer.

c.  Progressive e-bike laws such as HB 1151, defining three classes of e-bikes as bicycles,
have also passed legislatures in California, Utah, Tennessee, Arkansas, and Illinois, with
bills pending in Wisconsin, Ohio, and Michigan.

RFTA possesses the tools to manage e-bikes in a responsible manner that serves RFTA
constituents. The bike industry is deeply committed to retailer, law enforcement, advocacy and
political engagement and education, and encourages the following study and management before
a ban.



peopleforbikes.org/e-bikes



a.  Allow only Class 1 e-bikes on the Rio Grande Trail for a one-year pilot project and study
to evaluate perceptions and real-life interactions between e-bike riders and other path
users.

b.  Educate enforcement officers about what e-bikes are.

c.  Enforce the 20 mph speed limit on the trail for all path users, including e-bikes.

d.  Increase signage about responsible trail etiquette.

We encourage the RFTA Board to proactively manage this exciting new category of bicycles as
it proliferates. The best first step for RFTA to take would be to manage Class 1 e-bikes as
bicycles, making them available to area residents and visitors without sacrificing safety.

Larry Pizzi
President, Raleigh Electric, an Accell Group Company

BPSA VP and Chairman, E-Bike Committee
larry@bpsa.org
310.463.5429
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Ken Woods

1111 Westbank Road
Glenwood Springs, CO 81601
970-948-7224

kgw@rof.net

August 4, 2017

Board of Directors

Roaring Fork Transportation Authority
2307 Wolfson Road

Glenwood Springs, CO 81601

Dear Board Members,

Regarding Resolution No. 2017-09, e-bikes are no different than any other form of
transportation - motorized, non-motorized, pedestrian or equestrian. All of these require
that the operator be responsible, courteous and obey the law.

E-bikes are a safe and effective mode of transportation. They are growing in popularity
and acceptance around the world and here in the U.S. In Europe, over 40% of all new
bikes sold are e-bikes. Their share of the U.S. market is growing rapidly as well. It is
undeniable: e-bikes have arrived. They will (and do) play an an ever more important,
appealing and expanding role as an alternative to the automobile.

Resolution No. 2017-09 identifies speed as a reason to prohibit e-bikes on the Rio
Grand trail. Class 1 and Class 2 e-bikes provide motorized assistance up to 20 mph at
which point the motor shuts off. Any speed above 20 mph is entirely due to the pedaling
effort of the operator. This is no different from any non-motorized bicycle. Many
non-motorized cyclists currently travel the Rio Grande trail at much higher speeds than
this. Forbidding Class 1 & 2 e-bikes to ride on the Rio Grande trail because of concerns
over speed is unreasonable.

Resolution No. 2017-09 also sites mass as a safety concern. The logic of this escapes
me. At equal speeds under 20 mph (the maximum assisted speed of Class 1 & 2
e-bikes), it's hard to claim a180 Ib. operator of a 48 Ib. e-bike is a more serious safety
hazard than a 210 Ib. operator of a 20 Ib. road or mountain bike. If mass is truly a
concern, perhaps equestrians should be the focus of your attention, but | am not
advocating that; sharing the trail with equestrians is not a problem for me.

The state of Colorado did the right thing when it enacted HB 17-1151. California, Utah
and Tennessee have enacted similar legislation. Arkansas, Arizona, lllinois, Wisconsin,
Michigan, Connecticut and New York are considering similar legislation. The trend is
obvious and it is growing. The reasonable expectation of owners of e-bikes to be able to
ride their bikes on facilities like the Rio Grande trail is growing as well. To shut the door
on this expanding demand is detrimental not only to the residents of the community but





also to the growing numbers of visitors to the valley who will bring their e-bikes with
them in anticipation of enjoying riding on this excellent bike facility that is such a
wonderful amenity to our valley.

Please reject Resolution No. 2017-09 as written. Don't turn your back on the future.
Class 1 & 2 e-bikes have a place in the current and future transportation needs and
modes of valley residents. For safety’s sake that place is the Rio Grande trail system,
not on Highway 82 or Highway 133.

Sincerely yours,

Ken Woods






Effective: April 30, 2009

C.R.S.A. § 32-11.5-204
8 32-11.5-204. Board--meetings—records [Fountain Creek Watershed, Flood
Control and Greenway District]

Currentness
(1)(a) Except for the initial board, each board shall meet in January of each year at a regular place
of meeting within the district for the qualification of new directors and for the selection of new
officers. The initial board at its first meeting, and each successor board at the annual meeting held
in January of each year thereafter, shall, by a majority vote of a quorum of the directors, elect the
following officers:
(I) A chairperson who shall preside over all meetings of the board and see that the meetings and
debate are conducted in an orderly and expeditious manner. Except as otherwise permitted
by section 32-11.5-203(1)(b)(Il), the chairperson shall sign all contracts, agreements, and legal
documents of the board and in general shall perform all duties incident to the office of chairperson.
(I1) A vice-chairperson who shall assume the duties of the chairperson in the chairperson’s absence.
(b)(I) A majority of the directors shall constitute a quorum for the transaction of business by the
board unless a different number is set by resolution of the board at the annual meeting. Except as
otherwise provided in this article or in the bylaws, the affirmative vote of a majority of a quorum of
the board of directors shall be sufficient to conduct the business of the board. If less than a quorum
is present at a meeting, the chairperson or other presiding officer may compel the attendance of any
absent member in such manner and under such penalties as the board may provide or may adjourn
the meeting to a different time and place. If the meeting is adjourned, the chairperson shall notify
absent directors of the time and place of the adjourned meeting.
(I1) Subject to the requirement that a quorum of the board be present to vote, the board shall adopt
spending or other fiscal policy resolutions, including, but not limited to, resolutions that, subject to
applicable voter approval requirements, establish or increase taxes levied or fees imposed and
collected by the district or multiple-fiscal year financial obligations to be incurred by the district, and
public policy resolutions, including but not limited to resolutions that initiate condemnation
proceedings and resolutions to initiate or voluntarily participate in litigation, only by a supermajority
vote as follows:

Board Members Appointed Votes Required for Appro
2 2
3 2
4 3
5 4
6 4
7 5
8 6
9 7
(111 Each director or director's alternate shall be entitled to one vote, and voting by proxy shall not be

permitted.

(IV) All meetings of the board, the technical advisory committee, the citizens advisory group, or any
executive committee or other committee designated by the board shall be held in the district subject
to the open meetings provisions of the “Colorado Sunshine Act of 1972”, part 4 of article 6 of title
24, C.R.S.

(V) The directors, the technical advisory committee, the citizens advisory group, or any executive
committee or other committee designated by the board may participate in any meeting of the board
or committee by means of a telephone conversation or similar communication equipment by which
all persons participating in the meeting can hear each other at the same time. Such

remote participation shall constitute presence in person at the meeting.



https://1.next.westlaw.com/Document/ND2075E40546211DEB1EDA6DC55A7E696/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad740110000015bb1909b3a8e441d14%3FNav%3DSTATUTE%26fragmentIdentifier%3DND2075E40546211DEB1EDA6DC55A7E696%26startIndex%3D1%26contextData%3D%2528sc.History*oc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=f919c159646f7b6b6cf77f4f3b1a0ba8&list=STATUTE&rank=2&sessionScopeId=9329e2598f44a64d45cead4806613ca217494d332cf5aa276688369b5790f28a&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.History*oc.Search%29#co_anchor_IE63CF9D00B6F11E68EFAD4F1AB02FDEC
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(2)(a) The board shall perform all legislative acts of a general and permanent nature by resolution,
which may require approval by a supermajority vote as specified in subparagraph (1) of paragraph
(b) of subsection (1) of this section. On all resolutions and orders, the roll shall be called, and the
ayes and noes shall be recorded. After passage, all resolutions and orders shall be recorded in the
records of the offices of the clerk and recorders of El Paso and Pueblo counties, recorded in a book
kept by the district for that purpose, and authenticated by the signature of the presiding officer of the
board and the secretary of the board.

(b) The district and the board shall be subject to the “Colorado Open Records Act”, article 72 of title
24, C.R.S.

(c) All district records are subject to audit as provided by law for political subdivisions of the state.

C.R.S.A. §11-57-211
8 11-57-211. Meetings aided by telecommunications devices [Issuance of Public
Securities]

Currentness

The act of issuance authorizing the issuance of securities may be adopted by the issuing authority at
a meeting where one or more members of the issuing authority may participate in

such meeting and may vote on such act of issuance through the use of telecommunications
devices. Such participation may include but not be limited to the use of a conference telephone or
similar communications equipment. Such participation through telecommunications devices shall
constitute presence in person at such meeting. However, all such public meetings shall have at
least one person physically present at the designated meeting area to ensure that the

public meeting is in fact accessible to the public.

Effective: August 3, 2007

C.R.S.A. § 25-25-106
§ 25-25-106. Meetings of board--quorum—expenses [Colorado Health Care
Facilities]

Currentness
(1) Four members of the board shall constitute a quorum for the purpose of conducting business and
exercising its powers. Action may be taken by the board upon the affirmative vote of at least four of
its members. A vacancy in the membership of the board shall not impair the right of a quorum of the
board to exercise all the rights and perform all the duties of the board.

(2) Each meeting of the board for any purpose whatsoever shall be open to the public. Notice

of meetings shall be as provided in the bylaws of the authority. One or more members of the board
may participate in a meeting of the board or a committee of the board and may vote on resolutions
presented at the meeting through the use of telecommunications devices, including, but not limited
to, a conference telephone or similar communications equipment. Participation through
telecommunications devices shall constitute presence in person at the meeting. The use of
telecommunications devices shall not supersede any requirements for public hearing otherwise
provided by law. Resolutions need not be published or posted, but resolutions and all proceedings
and other acts of the board shall be a public record.
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(3) Members of the board shall receive no compensation for services but shall be entitled to the
necessary expenses, including traveling and lodging expenses, incurred in the discharge of their
official duties. Any payments for expenses shall be paid from funds of the authority

Effective: August 5, 2008

C.R.S.A. § 37-95-105
8 37-95-105. Records and meetings of board--disclosure of interests required

[Colorado Water Resources and Power Development Authority]

Currentness
(1) All resolutions and orders shall be recorded and authenticated by the signature of the chairman
and the secretary of the board. Every legislative act of the board of a general or permanent nature
shall be by resolution. The book of resolutions, corporate acts, and orders shall be a public record. A
public record shall also be made of all other proceedings of the board, minutes of the meetings,
annual reports, certificates, contracts, and bonds given by officers, employees, and any other agents
of the authority. The account of all moneys received by and disbursed on behalf of the authority shall
also be a public record. Any public record of the authority shall be open for inspection by any citizen.
All records shall be subject to uniform budget and audit laws, as set forth in article 1 of title 29,
C.R.S., and shall be subject to regular audits, as provided therein.

(2) All meetings of the board shall be open to the public. No business of the board shall be
transacted except at a regular or special meeting at which a quorum is present. One or more
members of the board may participate in any meeting and may vote through the use of
telecommunications devices, including, but not limited to, a conference telephone or similar
communications equipment. Such participation through telecommunications devices shall
constitute presence in person at such meeting. Such use of telecommunications shall not
supersede any requirements for public hearing otherwise provided by law.
(3) Any board member, employee, or other agent or adviser of the board who has a direct or indirect
interest in any contract or transaction with the authority shall disclose this interest to the board. This
interest shall be set forth in the minutes of the board, and no board member, employee, or other
agent or adviser having such interest shall participate on behalf of the board in the authentication of
any such contract or transaction.

C.R.S.A. §7-107-108

§ 7-107-108. Meetings by telecommunication [Colorado Corporations]

Currentness
Unless otherwise provided in the bylaws, any or all of the shareholders may participate in an annual
or special shareholders' meeting by, or the meeting may be conducted through the use of, any
means of communication by which all persons participating in the meeting may hear each other
during the meeting. A shareholder participating in a meeting by this means is deemed to be present
in person at the meeting.

Credits
C.R.S.A. § 29-4-706

8 29-4-706. Meetings of board [Colorado Housing and Finance Authority]

Currentness

(1) All meetings of the board shall be open to the public. No business of the board shall be
transacted except at a regular or special meeting at which a quorum consisting of at least a majority
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of the total membership of the board is present. Any action of the board shall require the affirmative
vote of a majority of the members present at such meeting.

(2) One or more members of the board may participate in any meeting and may vote through the
use of telecommunications devices, including, but not limited to, a conference telephone or similar
communications equipment. Such participation through telecommunicationsdevices shall
constitute presence in person at such meeting. Such use of telecommunications shall not
supersede any requirements for public hearing otherwise provided by law.

C.R.S.A. § 24-115-106

8 24-115-106. Meetings of board--quorum—expenses [Critical State Needs
Financing Act]

Currentness
(1) Three members of the board shall constitute a quorum for the purpose of conducting business
and exercising the board's powers. Action may be taken by the board upon the affirmative vote of
three members of the board. A vacancy in the membership of the board shall not impair the right of a
guorum to exercise all the rights and perform all the duties of the board.

(2) Each meeting of the board, for any purpose whatsoever, shall be open to the public and records
of the corporation shall be subject to the open records law under article 72 of this title. However, the
board may go into executive session as permitted pursuant to section 24-6-402. Notice
of meetings shall be as provided in the bylaws of the corporation. If a meeting of the board is called
for the sole purpose of adopting resolutions authorizing the issuance of notes by the corporation,
one or more members of the board may participate in the meeting and may vote on the resolutions
through the usage of telecommunications devices, including, but not limited to, the usage of a
conference telephone or similar communications equipment. Participation
through telecommunications devices shall constitute presence in person at such meeting, but use
of telecommunications shall not supersede any requirements for public hearing otherwise provided
by law. Resolutions need not be published or posted, but resolutions and all proceedings and other
acts of the board are public records.
(3) Members of the board shall receive no compensation for services but shall be entitled to the
necessary expenses, including travel and lodging expenses, incurred in the discharge of their official
duties. Any payments for expenses shall be paid from the critical needs fund, created in section 24-
115-111.

Effective: August 10, 2016

C.R.S.A. § 32-20-104
8 32-20-104. Colorado new energy improvement district--creation--board--
meetings--quorum--expenses--records

Currentness
(1) The Colorado new energy improvement district is hereby created as an independent public body
corporate, and the boundaries of the district shall include the eligible real property that is owned by a
person who has voluntarily joined the district. The district constitutes a public instrumentality, and its
exercise of the powers conferred by this article shall be deemed and held to be the performance of
an essential public function, but the district:
(a) Shall not be an agency of state government or of any local government;
(b) Shall not be subject to administrative direction by any department, commission, board, or agency
of the state or any local government; and
(c) Shall not be a district, as defined in section 20(2)(b) of article X of the state constitution, for
purposes of section 20 of said article X.
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(2)(a) The district is governed by a board of directors, which shall exercise the powers of the district,
shall, by a majority vote of a quorum of its members, select from its membership a chair, vice-chair,
and secretary, and is composed of seven members, including:

() The director of the Colorado energy office created in section 24-38.5-101(1), C.R.S., or the
director's designee;

(I The following six members appointed by the governor:

(A) One member who has executive-level experience in commercial or residential real estate
development;

(B) Two members who each have at least ten years of executive-level experience with one or more
financial institutions, at least one of whom has had such experience with one or more financial
institutions having total assets of less than one billion dollars;

(C) One member who has executive-level experience in the utility industry;

(D) One member who represents the energy efficiency industry; and

(E) One member who represents the renewable energy industry.

(1) Repealed by Laws 2013, Ch. 347, § 3, eff. May 28, 2013.

(IV) Repealed by Laws 2013, Ch. 347, § 3, eff. May 28, 2013.

(V) Repealed by Laws 2013, Ch. 347, § 3, eff. May 28, 2013.

(VI) Repealed by Laws 2013, Ch. 347, 8 3, eff. May 28, 2013.

(b) The terms of the appointed members shall be four years; except that the terms of the members
initially appointed by the governor, the speaker of the house of representatives, and the minority
leader of the senate shall be two years.

(c)(I) Notwithstanding any other law, it is not a conflict of interest for a trustee, director, officer, or
employee of any public utility, financial institution, investment banking firm, brokerage firm,
commercial bank or trust company, insurance company, law firm, or other firm, corporation, or
business entity to serve as a board member, the executive director of the district, or an employee of
the district. However, a board member, executive director, or other employee who is also such a
trustee, director, officer, or employee shall disclose his or her business affiliation to the board and
shall abstain from voting or otherwise taking action in any instance in which his or her business
affiliation is directly involved.

(I A member of the board, any executive director of the district, and any employee of the district
shall be immune from civil liability for any action taken in good faith in the course of the member's,
director's, or employee's duties for the district.

(d) Members of the board shall receive no compensation for services but shall be entitled to the
necessary expenses, including travel and lodging expenses, incurred in the discharge of their official
duties. Any payments for compensation and expenses shall be paid from funds of the district.

(3) Four members of the board shall constitute a quorum for the purpose of conducting business and
exercising the powers of the board. Action may be taken by the board upon the affirmative vote of at
least four of its members. No vacancy in the membership of the board shall impair the right of a
quorum to exercise all the rights and perform all the duties of the board.

(4) The district shall be subject to the open meetings provisions of the “Colorado Sunshine Act of
1972", part 4 of article 6 of title 24, C.R.S., and the “Colorado Open Records Act”, part 2 of article 72
of title 24, C.R.S.

The board shall also promulgate and adhere to policies and procedures that govern its conduct,
provide meaningful opportunities for public input, and establish standards and procedures for calling
emergency meetings. One or more members of the board may participate in a meeting of the board
and may vote through the use of telecommunications devices, including, but not limited to, a
conference telephone or similar communications equipment. Participation

through telecommunications devices shall constitute presence in person at a meeting. The use

of telecommunications devices shall not supersede any requirements for a public hearing
otherwise provided by law.
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(5) The district shall be subject to the “Local Government Budget Law of Colorado”, part 1 of article 1
of title 29, C.R.S., and the “Colorado Local Government Audit Law”, part 6 of article 1 of title 29,
C.RS.

(6) The district is a special district included within the definition of the state or any of its political
subdivisions for purposes of and as set forth in section 2(14.6) of article XXVIII of the state
constitution and is, accordingly, subject to the sole source contracting provisions of sections 15 to 17
of said article XXVIII.

(7) Because the district is not a part of state government or a county or municipality, neither the
district nor any member of the board, executive director of the district, or employee of the district
shall be subject to the provisions of article XXIX of the state constitution.

Credits
C.R.S.A. § 7-56-305

8§ 7-56-305. Member voting [Colorado Cooperatives]

Currentness
(1)(a) Members of a cooperative may vote either in person or, if provided in the articles or the bylaws
of the cooperative or a resolution of the board with respect to a particular issue, by any of the
following methods:
() Mail or electronic transmission if a means is provided to verify that a member so voting has
received the exact wording of the matter upon which the vote is to be taken;

(Il) Telecommunication; or

(1IN Any other means by which all persons in the meeting may communicate with each other during
the meeting.

(b) Whenever in this article reference is made to voting by membership, the vote may be taken in
any manner established pursuant to this section unless specifically provided otherwise in this article
or by the board with respect to a particular matter upon which the vote is to be taken.

(c) With respect to a matter where a vote has been cast by an authorized means other than the
person being present and voting in person, the person casting the vote shall be counted as present
and voting for purposes of those provisions in this article that refer to persons “present and voting”.
(d) Proxy or cumulative voting shall be prohibited except as permitted by the articles or bylaws of
organizations incorporated prior to July 6, 1973; except that, where a member is other than an
individual, its vote may be cast by a representative authorized pursuant to this article.

(2) Except as otherwise provided in subsection (3) of this section, each member of a cooperative
formed under this article shall be entitled to one vote only.

(3) Any cooperative formed under this article may provide in its articles for proportional voting rights
allowing members more than one vote based upon the patronage of a member with the cooperative,
the amount of patronage equity held in the cooperative, or any combination of these methods.
However, no member may be entitled to more than one vote in any case where a law of this state
specifically requires otherwise. In no event shall any member have less than one vote and no
member may have more than two and one-half percent of the total votes of members of the
cooperative. If the number of members in the cooperative is such that, solely by virtue of the number
of members, one member may have more than two and one-half percent based on proportional
voting, then each member of the cooperative shall be entitled to one vote only.

(4) Unless otherwise provided in this article or in the cooperative's articles, when a cooperative has
provided for proportional voting, it shall be deemed to have intended that the references in this
article to a vote of a specified proportion of members or similar terminology as necessary for
approval of a matter submitted to a membership vote shall mean a determination based on a
proportion of the total votes entitled to be cast or actually cast by members as applicable in the
particular reference.
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Remote Participation in Local
Government Board Meetings

Frayda S. Bluestein

An important vote is on the agenda for a city council meeting tonight. One council member
is stuck in Chicago. May she call in and participate in the meeting and the vote by cell phone?
Can a board member be considered to be “present” if she is not physically at the meeting?
Governing boards of public entities increasingly face these questions as technology provides
an ever-increasing array of options for electronic communication. Some North Carolina local
governments currently allow members to “call in” to meetings, but no state statute specifically
authorizes this.

A local government board action is valid only if taken in a legal meeting.! A meeting is legal if
the applicable notice requirements have been met and a quorum is present.? This bulletin ana-
lyzes whether a board member can be considered to be present for purposes of a quorum if he
or she participates remotely by phone, video, or other method. It also considers whether a local
government has statutory authority to allow remote participation under a local policy. It con-
cludes that until the North Carolina legislature or courts explicitly address these questions, city
and county governing boards may be vulnerable to a legal challenge if a member who partici-
pates electronically casts a deciding vote or is necessary to establish a quorum.

Legal risk can be avoided if remote participation is allowed only when the member’s presence
is not necessary to constitute a quorum, where the matter involves discussion only, or where
the remote participant’s vote is not the deciding vote. Assuming remote participation is legal
in some or all situations, the question of whether members of a particular board may partici-
pate remotely is a matter for the board to decide—an individual board member does not have
an automatic right to participate if he or she is not physically present. This bulletin concludes
with some practical suggestions for issues that might be addressed in a locally adopted remote
participation policy.

The author is Associate Dean for Faculty Development and Professor of Public Law and Government
at the School of Government. The author gratefully acknowledges research assistance provided by
Christopher Tyner, School of Government Legal Research Associate.

1. Kistler v. Bd. of Educ. Randolph Cnty., 233 N.C. 400, 64 S.E. 2d 403 (1951); O’Neal v. Wake Cnty.,
196 N.C. 184, 145 S.E. 28 (1928).

2. Iredell Cnty. Bd. of Educ. v. Dickson, 235 N.C. 359, 70 S.E.2d 14 (1952).
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Statutory Provisions Governing Presence at Meetings
When analyzing the scope of local government authority, one typically looks for an affirmative
grant of authority. The absence of a prohibition is not enough to indicate that a particular action
will be legal.? There are no statutes that specifically authorize remote participation in meetings.*
State statutes do, however, grant broad authority for city and county governing boards to adopt
their own rules of procedure for meetings.> Cities may adopt local rules “not inconsistent with
the city charter, general law, or generally accepted principles of parliamentary procedure,”® and
county procedures must be “in keeping with the size and nature of the board and in the spirit
of generally accepted principles of parliamentary procedure.”” These provisions provide broad
authority for boards to manage the conduct of their meetings. A local rule adopted under this
authority could allow remote participation and delineate the circumstances and procedures
governing such participation. Indeed, several North Carolina local governments and numerous
state boards currently allow members to participate by phone.®

It may be argued, however, that the matter of whether a person must be physically present in
order to be counted toward a quorum, to vote, and to be considered present for all other legal
purposes is not a proper subject for a rule of procedure that is within the board’s discretion to
adopt. This specific question has not been addressed in the North Carolina statutes or case law.

The quorum statutes that apply to city and county governing boards set out the number of
members that must be present for a legally valid meeting to take place.” Nothing in these stat-
utes specifically says that members must be physically present to count toward a quorum. The
voting statute for cities,'” however, does specifically mention physical presence. It provides that a
person who fails to vote, has not been excused from voting, and yet remains “physically present”
is counted as voting “yes.” This could be read to reflect a legislative intent that physical presence

3. Lanvale Props., LLC v. Cnty. of Cabarrus, 336 N.C. 142, 150, 731 S.E.2d 800, 807 (2012); Jefferson
Standard Life Ins. Co. v Guilford Cnty., 225 N.C. 293, 34 S.E. 2d 430 (1945).

4.1In 2008, the General Assembly enacted local legislation authorizing the Hyde County Board of
Commissioners to conduct business using “simultaneous communication” (defined as a conference tele-
phone call or other electronic means). S.L. 2008-111. It might be argued that the enactment of this law
implies that such authority does not otherwise exist for counties or other local governments. Language
in the act itself suggests that the legislature anticipated the possibility of this argument and took steps
to prevent it. Section 3.2 of the act says, “Nothing in this act shall be construed to affect the validity of
actions related to electronic meetings of any other public body.” This language appears to convey the leg-
islature’s intent that the act does not imply a lack of authority for other units of government, but simply
sets out the procedures for and limitations on the use of simultaneous communication for Hyde County.

5. Sections 160A-71(c), 153A-41 of the North Carolina General Statutes (hereinafter G.S.).

6. G.S. 160A-71(c).

7. G.S. 153A-41.

8. Although it might be assumed that state agencies have more flexibility in structuring their meeting
procedures than do local governments, the law is otherwise. State agencies are dependent upon enabling
statutes and are limited to those powers expressly granted by the constitution or legislature and those
implied by those powers expressly granted. See High Rock Lake Partners, LLC v. N.C. Dep’t of Transp.
(DOT), 366 N.C. 315, 319, 735 S.E.2d 300, 303 (2012) (citations, internal quotation marks omitted) (“The
DOT possesses only those powers expressly granted to it by our legislature or those which exist by neces-
sary implication in a statutory grant of authority. . . . [T]he responsibility for determining the limits of
statutory grants of authority to an administrative agency is a judicial function for the courts to per-
form. ... In making this determination we apply the enabling legislation practically so that the agency’s
powers include all those the General Assembly intended the agency to exercise.”).

9. G.S. 160A-74, 153A-43.

10. G.S. 160A-75.
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is required. The provision is capable of being applied, however, to a member who participates
from a remote location, since the crux of the provision is that a person must be excused from
the meeting or excused from voting in order to avoid being counted as voting. A remote par-
ticipant, if considered to be present for purposes of a quorum, could be excused from voting or
from the meeting (by terminating the electronic connection) in order to avoid being counted

as voting “yes” under the statute. Since there is no other provision in the city or county statutes
that specifically requires physical presence, it is an open question as to whether a remote partici-
pant may be counted for quorum purposes.

If a person participating electronically is not necessary to establish a quorum—that is, if the
number of members physically present is sufficient to establish a quorum—such participation
creates no risk to the validity of the meeting. If the remote participant is necessary to establish
a quorum, however, or if he or she casts a deciding vote, the action taken in the meeting may
be subject to challenge. In that case, it will be up to a court to resolve the issue of whether such
participation is valid in North Carolina.

Cases Addressing Electronic Participation
Cases in other states have held that a local governing board member can be considered “pres-
ent” when participating electronically from a remote location. A Maryland case, for example,
found that a requirement for physical presence was satisfied by a board member’s participation
by telephone, holding, “we believe the term ‘present’ and ‘convene’ can encompass participation
through the use of technology.”!! The Maryland court relied on Freedom Oil Co. v. Illinois Pollu-
tion Control Board,"* in which an Illinois appellate court found that a state agency had author-
ity to conduct a meeting at which two out of six members participated by phone. Relying on an
Illinois Attorney General’s opinion, as well as on other cases, the court found that the board’s
conduct of a special meeting by telephone conference “[fell] within the Board’s specific authority
to conduct meetings” and that it did not violate the state’s open meetings law."®

Would a North Carolina court recognize the possibility of including remote participants
when determining a quorum? At least one North Carolina appellate decision supports the
notion that local government authority should be interpreted in light of changes in technol-
ogy. In BellSouth Telecommunications, Inc. v. City of Laurinburg,"* the North Carolina Court
of Appeals held that the statutory authority for cities to operate cable systems included author-
ity to operate a fiber optic network. The court reasoned that the legislature intended local

11. Tuzeer v. Yim, LLC, 29 A.3d 1019, 1034 (Md. Ct. Spec. App. 2011) (citing Freedom Oil Co. v. IlL.
Pollution Control Bd., 655 N.E.2d 1184, 1191 (Ill. App. Ct. 1995)), cert. denied, 35 A.3d 489 (Md. 2012)
(phone participation by zoning board member did not violate open meetings law).

12. 655 N.E.2d 1184 (11l App. Ct. 1995).

13. Id. at 1189. Although this case involved a state agency, the court noted that such agencies do not
have inherent authority, so the question addressed by the holding is analogous to the question of whether
electronic participation is within the scope of a local government’s authority to conduct meetings (see
supra note 8). While the Freedom Oil case acknowledges other cases holding that physical presence is
required, those cases involved alleged violations of open meetings laws when electronic meetings were
held without public notice or access. These cases are not relevant to the issue of whether such participa-
tion is lawful when conducted as part of a properly noticed meeting, with public access, under the North
Carolina open meetings law, which explicitly recognizes electronic meetings.

14. 168 N.C. App. 75, 606 S.E.2d 721, discretionary review denied, 359 N.C. 629 (2005).
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government activity to “grow in reasonable stride with technological advancements.”*> Advances
in technology have improved the quality and convenience of remote participation. Indeed, many
citizens regularly watch board meetings in the comfort of their own homes via live streaming

to televisions and computers. As noted below, the open meetings law has for decades included
procedures for conducting and providing access to electronic meetings, and the city and county
quorum statutes do not create an explicit requirement for physical presence.

Until the matter is resolved by legislation or court ruling, however, boards must make their
own judgments, in consultation with their attorneys, as to whether the risk of a challenge is
worth the inclusion of members who cannot attend a meeting. Because there is broad authority
for establishing local procedures, the risk of challenge can be minimized if electronic participa-
tion is allowed only when the number of physically present members is sufficient to establish a
quorum.

Rules for Appointed Boards

This discussion has, so far, focused on city and county governing boards, since there are spe-
cific statutes that govern their quorum and voting requirements. But local governing boards, in
turn, create many appointed boards, whose purposes and procedures are established in local
ordinances and resolutions. These boards are rarely subject to specific statutory requirements.'®
Local governments are free to establish the procedures for these boards, and these proce-

dures could include provisions for remote participation. As noted below, special consideration
should be given to the use of electronic participation in boards that function as quasi-judicial
decision-makers.

North Carolina Open Meetings Law and Electronic Participation

Compliance with the state open meetings law" is an essential component of a lawful meeting.
This law requires public bodies to provide notice of and access to “official meetings.”'®* Under the
statute, an “official meeting” occurs when a majority of a public body meets, assembles, or gath-
ers together at any time or place to conduct the business of the public body. “Official meeting”
also specifically includes “the simultaneous communication by conference telephone or other
electronic means.”"

The statute’s mention of a conference call or other electronic means of gathering is sometimes
interpreted as a source of authority for electronic participation in local government and other
public board meetings. After all, if a board is considered to be in an official meeting when its
members gather together electronically, perhaps a partially electronic meeting is also considered
an official meeting, which is authorized under the open meetings law. This interpretation is not
universally accepted. Indeed, the language is open to several interpretations.

15. Id. at 86—87, 606 S.E.2d at 728.

16. An important exception is local boards of adjustment, which carry out specific quasi-judicial func-
tions and are governed by statutory provisions affecting voting and conflicts of interest. See G.S. 160A-
388; 153A-345.

17. G.S. Chapter 143, Article 33C.

18. See G.S. 143-318.10(a) (“each official meeting of a public body shall be open to the public, and any
person is entitled to attend such a meeting”).

19. G.S. 143-318.10(d).
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The open meetings law is designed to make sure that the public has access whenever a major-
ity of the members of a public body—enough to make a binding decision—gather together on
public business. It would be easy to circumvent the statute if members could simply call, email,
or video conference and do their work outside of the public eye. So the statutes include such
electronic gatherings within the definition of “official meeting.” But does the inclusion of elec-
tronic meetings authorize these types of meetings for all public agencies, or does it simply make
clear that (1) if these types of meetings occur and notice is not given, they are illegal, and (2) if
these types of meetings are otherwise authorized, public notice and access must be provided?

The statute clearly implies that at least some types of public bodies may lawfully conduct
electronic meetings. If all the statute did was to include electronic meetings in the definition of
an official meeting, it could be viewed as prohibitive—designed to make clear that members of
public bodies can’t avoid the requirements of the statute by meeting electronically. But the law
also includes procedures for conducting electronic meetings, requiring notice and a location at
which the public may listen to a meeting conducted electronically.* There would be no reason
to include these provisions if no public bodies have or could ever have authority to conduct a
valid electronic meeting.

School of Government faculty members who are familiar with the act’s history have long
advised that the language regarding electronic and telephone conferencing was included
because some public bodies, primarily some state boards, were already conducting meetings by
telephone. The provisions were apparently designed to make sure that there was a guarantee of
public access to such meetings. While the law does recognize the possibility of electronic meet-
ings, the open meetings law itself neither creates nor restricts the authority of particular types
of public bodies to conduct electronic meetings. It simply describes the types of meetings to
which the public has access and prescribes procedures for providing access whenever electronic
means are used.

It is important to note that the open meetings law provisions relate to meetings of a major-
ity of a given board. Nothing in this law—or in any other statutory provision relating to public
bodies—directly addresses the validity of electronic participation by individual members of a
public body in a properly noticed meeting. Nonetheless, the recognition of and rules for elec-
tronic meetings in the open meetings law suggest that electronic participation by members of
a board will not violate the open meetings law, so long as procedures for providing access are
met.*!

Board Discretion to Allow Electronic Participation

Assuming that remote participation in a board meeting is legal or does not pose a risk of legal
challenge, does a local government board member have a right to participate remotely? The
answer is “no.” There is no legal basis for asserting such a right. As noted above, a governing
board has authority to establish the rules for its meetings. It is up to the board to decide, by
majority vote, whether or not to allow such participation and, if so, under what circumstances
and subject to what rules.

20. G.S. 143-318.13(a).
21. See Tuzeer v. Yim, LLC, 29 A.3d 1019 (Md. Ct. Spec. App. 2011), cert. denied, 35 A.3d 489 (Md.
2012) (phone participation by zoning board member did not violate open meetings law).
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Local Policies for Remote Participation

There are both practical and legal considerations that a local government should address if it
decides to allow remote participation. For example, local policies should specify when remote
participation will be allowed and how the process will be managed when it occurs.

When developing local policies, a governing board should consider the purposes of meetings
and the laws that govern them. Most of the legal requirements are designed to provide public
access to every aspect of the deliberative and decision-making process, except when it takes
place in closed session. Meetings are also for the benefit of the members of the public body
themselves. The decision-making process involves interaction among the members, as well as
member interaction with the public. A state remote participation policy that was reviewed for
this bulletin stated that its purpose was to promote full participation of board members while
ensuring access and transparency for the public.?? A balance of these considerations is a useful
goal when developing procedures for remote participation.*

Technological Considerations
Technology provides many choices for audio and video access so that remote participants can
be seen and heard at the meeting’s physical location. But not every jurisdiction will have that
technology in place, along with the staff resources to manage and maintain it. It may require
added expense and more than the usual advance planning to make sure everything works at
the meeting. This may be even more challenging for emergency meetings in which electronic
participation may be important due to the short notice involved. Even with a decent phone con-
nection, a remote participant may not be able to observe the other board members or the public.
This may be a technical and legal issue for quasi-judicial hearings, as discussed in more detail
below. Two-way video is a possible solution, as it can improve the experience for both the board
members and the public, but it is heavily dependent on high-quality video systems and adequate
Internet connectivity transmission speeds (i.e., broadband) in order to minimize delays and
content loss.

Guidelines promulgated by the Massachusetts Attorney General’s Office specify which
remote participation methods may be used during a public body’s meetings:

Acceptable means of remote participation include telephone, internet, or satel-
lite enabled audio or video conferencing, or any other technology that enables
the remote participant and all persons present at the meeting location to be
clearly audible to one another. Accommodations must be made for any public
body member who requires TTY service, video relay service, or other form of
adaptive telecommunications. Text messaging, instant messaging, email and
web chat without audio are not acceptable methods of remote participation.*

Technical glitches can become distracting, can disrupt the flow of a meeting, and may create
legal issues about whether and at what specific times a person is considered to be present. Local

22. MAss. ATTORNEY GEN.S REGULATIONS, 940 CMR 29.10, Remote Participation,
www.mass.gov/ago/government-resources/open-meeting-law/940-cmr-2900.html#Remote.

23. Attorney General of Massachusetts, Attorney General’s Open Meeting Law Guide, “May a Member
of the Public Body Participate Remotely?” www.mass.gov/ago/government-resources/open-meeting-law/
attorney-generals-open-meeting-law-guide.html#Remote. These guidelines provide a good example of
matters that may be addressed in a remote participation policy.

24. See id., “What Are the Acceptable Means of Remote Participation?”
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governments that allow remote participation should create and test internal procedures so that
the necessary arrangements are reliably in place for remote participation when it occurs.

When to Allow Remote Participation

Reasons for Remote Participation

A review of remote participation polices and rules currently in use (mostly from other states)
reveals that the decision about when remote participation should be allowed involves core policy
and board relation issues. A board member who regularly misses board meetings may be viewed
as simply not placing sufficient priority on board service.”® To promote regular attendance,
policies typically allow remote participation only in specific circumstances when a member is
unable to attend. Examples include illness or disability of the member or a close relative, mili-
tary service, unexpected lack of child care, family emergency, and work or public service obli-
gations that require the member to be away. Policies may also include a statement that remote
participation will not be allowed solely for the convenience of the board member or merely to
avoid attending one or more particular meetings.

Permissible Only When a Quorum Is Present

Some policies allow remote participation only when enough members are physically present
to constitute a quorum. This eliminates the legal issue, discussed above, regarding whether a
remote participant can be considered to be present for purposes of establishing a quorum. It
also, in effect, places a limit on how many people can participate remotely at a single meeting.
This promotes ease of interaction among board members and potentially reduces technologi-
cal challenges that might arise if more than a few members are connected electronically from
separate locations. Some policies explicitly limit the number of members who can participate
remotely in a particular meeting.

Permissible Only for Certain Kinds of Meetings
A policy might designate specific kinds of meetings at which remote participation is or is not
permitted. Two types of meetings involve unique challenges for remote participation: quasi-
judicial hearings and closed sessions.

Quasi-Judicial hearings. Local elected and appointed boards sometimes have responsibility
for making decisions and conducting procedures in a quasi-judicial capacity. This occurs, for
example, in a personnel grievance or termination hearing and in several types of land use pro-
ceedings, such as consideration of conditional or special use permits or variances. Quasi-judicial
proceedings place the board in the role of a judge, hearing evidence and applying a legal stan-
dard found in an ordinance or statute. North Carolina courts have held that the basic elements
of due process must be met in a quasi-judicial hearing, such as sworn testimony, an opportunity
for the parties to be heard, and a neutral decision-maker.?® Board members must at such hear-
ings observe and evaluate the evidence and testimony, and the parties must have an opportunity
to be heard. The board must decide the matter on the evidence presented and cannot rely on ex

25. Although there is no authority under North Carolina law for a city or county governing board to
sanction or remove a board member for too many absences, rules for optional appointed boards could
include sanctions, including removal, for failure to attend. See Frayda Bluestein, “Unexcused Absences,”
Coates’ Canons: NC Local Government Law Blog (UNC School of Government, Jan. 24, 2013), http://
canons.sog.unc.edu/?p=6975.

26. Humble Oil & Ref. Co. v. Bd. of Aldermen, 284 N.C. 458, 470, 202 S.E.2d 129, 137 (1974).
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parte communications. Both the board and the applicant or petitioner have important roles in
meeting these requirements, which include being able to observe evidence and demeanor and
engage in cross-examination. Remote participation by one or more members of a quasi-judicial
body raises special concerns in light of these requirements. Even though members who are
physically present may receive or send information during the meeting using mobile electronic
devices, remote participation may make it more difficult to monitor their communications for
compliance with the standards that apply to quasi-judicial proceedings.

Given the additional legal and technical requirements that may apply to quasi-judicial hear-
ings, a governing body might want to implement a policy prohibiting remote participation in
these types of meetings. If a board’s policy does allow remote participation, however, it should
include minimum requirements for ensuring that both remote participants and the other par-
ties involved can participate in and observe the proceedings as necessary to meet the applicable
level of due process.

Closed sessions. The open meetings law provides several reasons for public bodies to meet in
closed session.” For some—but not all—of these situations, remote participation can present
challenges. If the purpose of the meeting is to preserve confidentiality (such as for attorney-
client communications?® or personnel matters?), for instance, remote participation may raise
concerns about whether information is being improperly shared.

Of course, even individuals who are physically present might be difficult to monitor given
how easy it is to communicate with others electronically using mobile devices. Furthermore,
although many board members may assume that it is illegal to share information from closed
session meetings, the open meetings law does not explicitly prohibit it. Indeed, a person who
is physically present at a meeting who communicates electronically (for example, by text mes-
sage) with someone outside the meeting is not necessarily violating the law. A legal issue arises
only with respect to communications involving specific types of information or records that are
confidential under a specific legal provision.*

A local policy might prohibit remote participation in all closed sessions, or it might bar it only
in those dealing with confidential information. In cases where remote participation is allowed,
procedures might be developed to ensure, to the extent possible, that the non-present member is
alone and can be seen and heard by all the members participating.

Procedures for Remote Participation
Approval Process
As noted above, local policies may allow remote participation only for specified reasons. Policies
may also require that a person must request approval to participate remotely in advance, for
example, by filing a request with the clerk at least twenty-four or forty-eight hours in advance
of the meeting, with exceptions, perhaps, for emergency meetings. The policy should delineate
whether the board or some designee of the board must approve the request.

It is important to consider the potential for abuse and manipulation should the board not
have objective bases and procedures in place for approving or disallowing remote participation.

27. See G.S. 143-318.11.

28. G.S. 143-318.11(a)(3).

29. G.S. 143-318.11(a)(6).

30. See Frayda Bluestein, “What Happens in Closed Session, Stays in Closed Session . .. Or Does
[t?” Coates’ Canons: NC Local Government Blog (UNC School of Government, Dec. 9, 2009), http://
canons.sog.unc.edu/?p=1463.
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Even without the added dimension of remote participation, board majorities can schedule meet-
ings or agenda items, knowing when particular members will or will not be able to attend. The
potential for manipulation increases if the same majorities have complete discretion in deciding
whether individual members are allowed to participate remotely. This is of special concern if
remote participants are allowed to vote, a matter discussed below.

Discouraging Excessive Absences

A local policy might limit the number of times an individual board member may participate
remotely. Even if there is no authority to sanction members for excessive absences (as is the
case for governing board members),* the board has discretion to disallow remote participation
in cases where board members are abusing the privilege. Board majorities must exercise this
authority carefully to avoid manipulation of the process for political advantage.

Voting and Written Ballots

A local policy should address the question of whether remote participants may vote and, if so,
what procedures will be used to record and verify their votes. If a remote participant is consid-
ered to be present, the presumption is that he or she would be entitled to vote. Indeed, under
the voting statute for city governing boards, a person is presumed to vote “yes” if he or she is
present by remote means and has not been excused from voting. For these reasons, it would be
important to have specific means for determining whether a person is still participating when a
vote comes up. Policies can provide for a person to explicitly notify the board when the remote
participant is leaving the meeting or rejoining the meeting by terminating or restarting the
electronic connection. A policy could also state that a person is not considered present if the
connection is lost unintentionally, due to technical problems.

A voice vote by telephone, which can be heard and recorded, could satisfy the basic voting
requirements, unless votes are being taken by written ballot. It is possible that a fax, email, or
text could be considered a written ballot, if the notion of an electronic signature (generally now
accepted as binding in other circumstances) is accepted in this context. The obvious concern
would be whether the remote participant in fact did the voting, but a person participating by
electronic means could verify the action or, if there is video, could be observed doing it.

Minutes to Reflect Remote Participation

Minutes of meetings at which remote participation occurs should reflect which members are
physically present and which are not. They should also reflect when members are excused from
voting or are excused to leave or rejoin the meeting, just as they would for members who are
physically present.

Majority of Board in a Remote Location

In most cases, the need for remote participation arises when a majority of the board meets in its
regular location and one or two members are unable to physically attend. It is possible to imag-
ine, however, a situation where a majority of a board is away, perhaps together attending training
or a meeting, and a need for a meeting arises. Consider a five-member board, with three mem-
bers who are out of town. An issue arises, and the mayor calls a special meeting to take place in
city hall, with the three absent members participating by conference telephone call. For cities,
there is no legal requirement regarding where meetings take place, but the notice of the meeting

31. See supra note 25.
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must identify its location. If the city follows the procedures for providing visual and audio
transmission at city hall under G.S. 143-318.13(a), it would appear that a notice stating that the
meeting will take place at city hall would be valid, even if a majority of the board is participating
from another location. It might be prudent to also provide notice of the location at which the
three members are located, if they are all in the same place.

Under state law, a county board of commissioners must hold its meetings within the county,
except in certain specified cases.?* In the absence of any specific authority to the contrary;, it is
best to assume that a majority of the board must be physically present in the county to comply
with this requirement. Although it is technically possible for citizens to attend a meeting in the
county at which a majority of the board is participating and can be seen and heard by electronic
transmission, this approach might not be viewed as being compliant with the in-county meeting
requirement.

Conclusion

Is remote participation more trouble than it is worth? That is up to local boards to decide.
Despite some uncertainty about the legality, for quorum and voting purposes, of remote partici-
pation, it is clear that there are and will continue to be times when both the board’s and the pub-
lic’s interests are best served by accommodating one or more board members’ need to partici-
pate from another location. Indeed, a remote participant seems not so different from those who
are present, when you consider the extent to which technology permeates meetings. Citizens
participate remotely through video streaming, and members and attendees increasingly access
electronic devices during meetings. Local policies addressing the legal and practical aspects of
remote participation for elected and appointed boards can balance the needs of the boards and
the needs of citizens, while incorporating available technology to accommodate these interests.
This bulletin has emphasized the two biggest legal risks in allowing remote participation:
the possibility of a challenge to (1) the presence of a quorum and (2) the validity of a vote cast
remotely, especially if the remote participant casts the deciding vote. The first risk can be
avoided by adopting a local policy that requires a quorum to be physically present. The second
risk may not be one that can be avoided by local policy. As noted above, a person who par-
ticipates in a meeting remotely and is considered to be present has a right to participate fully,
including in voting. It may not be possible to know in advance whether the remote participant
will be the deciding vote, and it would open the process to unacceptable manipulation if remote
participation rights were determined based on the expected outcome of a particular vote. So
this risk is one that board members may have to consider and balance against the value of full
participation in deciding whether to allow remote participation.

32. G.S. 153A-40.
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/COLORADO
Department of Transportation

Reqion 3

Glenwood Resident Engineer
202 Centennial Drive
Glenwood Springs, CO 81601

July 5th, 2017
Dear RFTA Board of Directors:

The Colorado Department of Transportation (CDOT) would like to request the Board of Directors of the
Roaring Fork Transportation Authority (RFTA) to authorize the use of e-bikes on the Rio Grande Trail. This
will assist CDOT in mitigating impacts resulting from the closure and detour of State Highway 82 this fall
as part of the Grand Avenue Bridge Project in Glenwood Springs. This request is only for the duration of
the detour phase and only on the segment of trail between Carbondale and Glenwood Springs.

The Grand Avenue Bridge Project and its associated detour will be an unprecedented event for the entire
region. In order to avoid large delays, CDOT estimates that approximately 35% of peak traffic will have to
alter how and when they are commuting. While there are several options for commuters to pick from,
biking, and more specifically, e-biking has surfaced as a popular choice. In fact, several organizations
have already incorporated e-bikes into their strategies for coping with the detour. Among these
organizations are Gould Construction, Valley View Hospital, and the City of Glenwood Springs.

In light of this popularity, CDOT and other local agencies have found that e-bikes are not allowed on many
pedestrian designated facilities, the Rio Grande Trail being among them. As a result, the City of
Glenwood Springs has recently approved the use of e-bikes in their jurisdiction of the Rio Grande Trail.
CDOT wholly supports this decision as it gives commuters both more options as well as accommodates
many organizations’ strategy. Additionally, by permitting this use now, potential disputes with customers
may be avoided, as commuter’s temperaments will likely be strained during this time.

To build upon and encourage commuters to choose alternative modes of transportation, CDOT asks that
RFTA adopt a measure similar to the City of Glenwood Springs that permits e-bikes on the above-
mentioned segment of the Rio Grande Trail. This measure will certainly assist with CDOT’s efforts, but
more importantly, it will improve the coming impact for all of our constituents.

If you have any questions relating to this correspondence, please contact me at the information below.

Sincerely,

Roland Wagner, P.E.
Glenwood Resident Engirtéer
(970) 945-8187
Roland.Wagner@state.co.us

202 Centennial Drive, Glenwood Springs, CO 81601-2845 P 970.945.8187 F 970.945.6889 www.coloradodot.Info






