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BAKER & MILLER PLLC

ATTORNEYS and COUNSELLORS

2401 PENNSYLVANIA AVENUE, NW
SUITE 300
WASHINGTON, DC 20037
TELEPHONE: (202) 663-7820
FACSIMILE: (202) 663-7849

William A. Mullins Direct Dial: (202) 663-7823
E-Mail: wmullins@bakerandmiller.com

April 6, 2017

VIA E-MAIL

Mr. Dan Blankenship

CEO

Roaring Fork Transportation Authority
1340 Main Street

Carbondale, CO 81623

Re:  Proposed Access Control Plan
Dear Mr. Blankenship:

As an attorney who specializes in railroad transportation law, especially with respect to
regulation of the rail industry by the Surface Transportation Board (“STB”), you have asked me
to review the proposed Access Control Plan (“ACP”)(dated 2-28-17). The ACP provides
guidance with respect to the management and use of the Roaring Fork Transportation
Authority’s railbanked corridor between MP 360.22 (at Glenwood Springs, CO) and MP 393.66
(at Woody Creek), in Garfield, Eagle, and Pitkin Counties, CO (the “Railroad Corridor”). You
have asked my opinion as to whether the ACP would, if implemented, provide sufficient
protection so that the Railroad Corridor would remain within the jurisdiction of the Surface
Transportation Board.

As we have discussed before, once a rail line is properly railbanked, for that railbanked
corridor to remain within the jurisdiction of the STB consistent with the National Trails System
Act (“Trails Act”)(16 U.S.C. 1247(d)), and thereby prevent that corridor from being considered
abandoned, several conditions must be met. First, the trail sponsor must assume full
responsibility for management of the corridor and for any legal liability arising out of its use, and
it must pay all applicable taxes that may be levied or assessed against the corridor. Second, the
line must remain connected to the interstate rail system, i.e. it cannot be severed from a
connection with the interstate rail system. Finally, the width of the corridor must be sufficient to
accommodate the potential restoration of future rail service. See generally, Sunflower Rails-
Trails Conservancy, In. — Petition For Declaratory Order — Sale Of Railbanked Right-of-Way,
FD 36034 (S1B served Feb. 21, 2017); ldaho Northern & Pacitic Railroad Company —
Abandonment And Discontinuance Exemption — In Washington And Adams Counties, ID, AB
433 (Sub-No. 2X) (STB served Apr. 1, 1998); and Jost v. STB, 194 F.3d 79 (D.C. Cir. 1999).
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The ACP, if implemented as written, would meet the requirements of the Trails Act and
applicable STB precedent.

I note, however, that in granting easements, licenses, permits, crossings, or other potential
uses of the Railroad Corridor (collectively for ease of reference, “Easements™), there is no
specific requirement that the Authority include language in any grant of an Easement that
requires the grantee to acknowledge that the Authority can require such a grantee to modify,
relocate, or even terminate that Easement in the event it is necessary to do so in order to restore
rail service. The ACP clearly contains that concept, but in implementing the ACP, it is important
that the Authority continue to ensure that it has the ability to restore future rail service.

Section 17 of the ACP does include specific agreement language that provides
protections to the Authority, however, that language seems to be limited only to crossings. If the
Authority wanted to provide itself with even stronger protections in any future Easement
agreements, the Authority may want to consider including similar language to that contained in
Section 9 of the May 16, 2016 Roaring Fork Transportation Authority To City Of Glenwood
Springs 8th Street Easement Agreement.

Respectfully submitted,

: c W%_

William A. Mullins

cc: Angela Henderson
Paul Taddune
Walter Downing
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Walter J. Downing
downingw @hallevans.com
(303) 628-3370

April 6, 2017

Dan Blankenship

Roaring Fork Transportation Authority
1340 Main Street

Carbondale, CO 81623

Re: Draft Access Control Plan

Dear Dan:

I have reviewed the draft Access Control Plan dated 2/28/17. 1 think it is a very good
guidance documents for RFTA and commend you and your staff on putting together this
comprehensive guidance document. My only concern about the document is that I think some
individual property owners along the Corridor may construe this document as granting them
certain rights not intended to be granted by the document. In fact, I do not believe it was the
intent of the document to grant any access rights to adjoining landowners and public entities not
otherwise provided by Colorado law. This is a governance or guidance document only.
However, to protect against any confusion or misinterpretation, I recommend that the following
language be added to Section VI, 5.0 A at the end of that paragraph on page 13:

Notwithstanding anything in this document to the contrary, nothing herein is
intended to grant to or permit any adjacent landowner or public entity any greater
rights of access over, under, along or across the Corridor than they would
otherwise have under Colorado law or to impair or limit RFTA’s rights as a public
entity and landowner in managing its Corridor.

This also should be part of any adopting resolution. Thank you for giving me the opportunity to
review this important document.

Sincerely,

Walter J. Dowhing

1001 Seventeenth Street P 303-628-3300
Suite 300 F 303-628-3368
Denver, CO 80202 www.hallevans.com






 /P <</MCID 0>> BDC q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 72.024 710.26 Tm

/GS7 gs

0 g

/GS8 gs

0 G

[(a)3(pp)5(rop)5(ria)3(t)5(ed)4( )-2(a)3(nd)5( )-2(bu)5(dg)5(et)-4(ed)4( )-2(fun)5(ds)5( )-2(fo)5(r )-5(su)16(c)-4(h D)3(T)5(R)-4( )-2(sy)18(st)8(em)5( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 343.03 710.26 Tm

0 g

0 G

[(so)7(ft)5(w)5(a)3(re)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 386.02 710.26 Tm

0 g

0 G

[( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 389.38 710.26 Tm

0 g

0 G

[(up)5(grad)6(es)4(, )-5(a)3(nd)5( )-2(t)5(he)4( )-2(St)7(a)3(t)5(e w)3(il)4(l )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 72.024 695.62 Tm

0 g

0 G

[(pro)5(c)-4(ee)3(d w)4(it)7(h t)4(he)4( )-2(up)5(grad)16(es)4( )-2(rega)4(rdle)3(ss)6( )-2(o)4(f th)4(e exi)3(s)14(t)5(en)4(c)-4(e or )-2(t)5(erm)3(in)5(a)3(t)5(io)7(n o)4(f )8(t)5(hi)5(s MOU.)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 479.98 695.62 Tm

0 g

0 G

[( )] TJ

ET

Q

 EMC  /P <</MCID 1>> BDC q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 72.024 680.86 Tm

0 g

0 G

[( )] TJ

ET

Q

 EMC  /P <</MCID 2>> BDC q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 72.024 666.22 Tm

0 g

0 G

[(Ma)6(in)5(t)5(a)3(in)5(in)5(g DT)8(R)-4( )-2(sy)7(st)8(em)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 188.57 666.22 Tm

0 g

0 G

[( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 192.05 666.22 Tm

0 g

0 G

[(c)-4(o)4(ns)5(is)5(t)5(en)4(c)-4(y)4( )-2(a)3(nd)5( )-2(st)8(a)3(bi)5(li)4(t)5(y)-6( )-2(a)3(re )7(c)-4(rit)5(ical t)4(o)4( )-2(t)5(he)4( )-2(reli)3(a)3(b)14(le)3( )-2(pe)4(rform)4(a)3(nce)10( )-2(o)4(f th)4(e )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 72.024 651.46 Tm

0 g

0 G

[(sy)7(st)8(em)5( )-2(st)8(a)3(t)5(e)-8(w)5(id)5(e. )-3( )-2(I)-4(n o)4(r)9(de)4(r )-5(t)5(o)4( )-2(m)4(a)3(in)5(t)5(a)3(in)5( )-2(sy)7(st)8(em)5( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 307.87 651.46 Tm

0 g

0 G

[(s)-7(o)4(ft)5(w)5(a)3(re)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 350.95 651.46 Tm

0 g

0 G

[( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 354.31 651.46 Tm

0 g

0 G

[(c)-4(o)4(ns)5(is)5(t)5(en)4(c)-4(y)4(, )-5(rou)15(t)5(in)5(e MOT)6(OP)4(A)3(T)5(CH )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 72.024 636.82 Tm

0 g

0 G

[(so)7(ft)5(w)5(a)3(re)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 114.98 636.82 Tm

0 g

0 G

[( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 118.34 636.82 Tm

0 g

0 G

[(pa)6(t)5(c)-4(he)4(s an)5(d sy)6(st)8(em)5( )-2(se)4(c)-4(urit)7(y)4( )-2(up)5(da)6(t)5(es)4( )-2(pro)5(vi)3(de)4(d by)6( )-2(Mo)7(t)5(o)4(rol)4(a)3(, )-5(a)3(nd)5( )-2(do)7(w)5(nl)4(o)4(a)3(de)4(d t)4(o)4( )-2(t)5(he)4( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 72.024 622.18 Tm

0 g

0 G

[(St)7(a)3(t)5(e)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F4 11.04 Tf

1 0 0 1 97.704 622.18 Tm

0 g

0 G

[<00B700560003>-2<00300044>6<00560057>8<004800550003>-3<003D>-3<0052>4<00510048>4<000F0003>-5<005A>5<004C004F>4<004F000300450048000300530058>4<0056004B>5<00480047>4<0003>-2<0057>5<0052>4<0003>-2<0044>3<004F004F>3<0003>-2<0046>-4<0052>4<00510051>5<00480046>7<0057>5<00480047>4<0003>-2<0027>4<0037>5<0035>-4<0003>-2<0056005C>7<00560057>8<00480050>5<0003>-2<0046>-4<0052>4<0050>4<00530052>7<00510048>4<00510057>7<005600030045005C>6<0003>-2<0057>5<004B0048>4<0003>-2<00360057>7<0044>3<0057>5<00480003>] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 72.024 607.42 Tm

0 g

0 G

[(en)4(gi)4(ne)4(erin)4(g st)6(a)3(ff.)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 159.74 607.42 Tm

0 g

0 G

[( )] TJ

ET

Q

 EMC  /P <</MCID 3>> BDC q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 72.024 592.78 Tm

0 g

0 G

[( )] TJ

ET

Q

 EMC  /P <</MCID 4>> BDC q

0.00000912 0 612 792 re

W* n

BT

/F1 11.04 Tf

1 0 0 1 72.024 578.02 Tm

0 g

0 G

[(4.)-3( )-2( )8( )-2(C)3(oo)12(p)-3(erat)7(or)4(s)-3( )-2(Ag)5(r)3(e)10(e:)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 192.17 578.02 Tm

0 g

0 G

[( )] TJ

ET

Q

 EMC  /P <</MCID 5>> BDC q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 72.024 563.38 Tm

0 g

0 G

[( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 75.384 563.38 Tm

0 g

0 G

[( )] TJ

ET

Q

 EMC  /P <</MCID 6>> BDC q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 108.02 548.74 Tm

0 g

0 G

[(4.1  )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 130.22 548.74 Tm

0 g

0 G

[( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 548.74 Tm

0 g

0 G

[(T)5(he)4( )-2(in)5(st)8(a)3(ll)3(a)3(t)-5(io)7(n o)4(f DT)6(R)-4( )-2(sy)7(st)8(em)5( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 297.79 548.74 Tm

0 g

0 G

[(so)7(ft)5(w)5(a)3(re)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 340.75 548.74 Tm

0 g

0 G

[( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 344.11 548.74 Tm

0 g

0 G

[(up)5(grad)6(e)-8(s o)4(n R)-5(e)12(c)-4(ei)4(vi)3(ng)5( )-2(A)3(ge)4(ncy o)13(w)5(ne)4(d )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 533.95 Tm

0 g

0 G

[(c)-4(o)4(m)4(pu)5(t)5(er )-3(eq)4(ui)5(pm)7(en)4(t)5( )-2(a)3(t)5( )-2(R)-4(F)3( )-2(si)5(t)5(es)4( )-2(a)3(nd)5( )-2(in)5( )-2(di)5(sp)5(a)3(t)5(c)-4(h)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 380.71 533.95 Tm

0 g

0 G

[( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 383.98 533.95 Tm

0 g

0 G

[(c)-4(en)4(t)5(ers in)4( )-2(no)7( )-2(w)5(a)3(y)4( )-2(c)-4(ha)6(ng)15(es)4( )-2(R)-4(e)12(c)-4(ei)4(vi)3(ng)5( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 519.31 Tm

0 g

0 G

[(A)3(ge)4(ncy ow)7(ne)4(rsh)3(ip)5( )-2(o)4(r )-5(o)4(t)5(he)4(rwi)5(se)4( )-2(a)3(lt)6(ers c)-5(o)4(nt)7(rol)4( )-2(o)4(f )8(R)-4(ec)-2(ei)4(vi)3(ng)5( )-2(A)3(ge)4(n)13(c)-4(y)4( )-2(o)4(w)5(ne)4(d )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 504.55 Tm

0 g

0 G

[(eq)4(ui)5(pm)7(en)4(t)5(. )-5(R)-4(ec)-2(ei)4(vi)3(ng)5( )-2(A)3(g)13(en)4(c)-4(y)4( )-2(rese)4(rves)14( )-2(t)5(he)4( )-2(righ)5(t)5( )-2(t)5(o)4( )-2(refus)5(e th)5(e in)3(st)8(a)3(ll)3(a)3(t)5(io)7(n )-11(o)4(f DT)6(R)-4( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 489.91 Tm

0 g

0 G

[(sy)7(st)8(em)5( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 181.13 489.91 Tm

0 g

0 G

[(so)7(ft)5(w)5(a)3(re)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 224.09 489.91 Tm

0 g

0 G

[( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 227.45 489.91 Tm

0 g

0 G

[(up)5(grad)-4(es)4( )-2(o)4(n R)-5(e)12(c)-4(ei)4(vi)3(ng)5( )-2(A)3(ge)4(ncy )9(o)4(w)5(ne)4(d eq)3(ui)5(pm)7(en)4(t)5( )-2(a)3(t)5( )-2(R)-4(F)3( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 499.8 489.91 Tm

0 g

0 G

[(si)5(t)5(es)4( )-2(a)3(nd)5( )-2(in)5( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 475.27 Tm

0 g

0 G

[(R)-4(ec)-2(ei)4(vi)3(ng)5( )-2(A)3(ge)4(n)13(c)-4(y)4( )-2(di)5(sp)5(a)3(t)5(c)-4(h )10(c)-4(en)4(t)5(ers. )7(I)-4(t)5( )-2(is)5( )-2(un)5(de)4(rst)5(o)4(o)4(d t)4(ha)6(t)5( )-2(by)7( )-2(refus)5(in)5(g in)4(st)-2(a)3(ll)3(a)3(t)5(io)7(n o)4(f )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 460.51 Tm

0 g

0 G

[(D)4(T)5(R)-4( )-2(sy)7(st)8(em)5( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 204.05 460.51 Tm

0 g

0 G

[(so)7(ft)5(w)5(a)3(re)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 247.01 460.51 Tm

0 g

0 G

[( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 250.37 460.51 Tm

0 g

0 G

[(up)5(grad)6(es)4( )-2(R)-4(e)12(c)-4(ei)4(vi)3(ng)5( )-2(A)3(ge)4(ncy)12( )-2(risk)7(s t)4(he)4( )-2(lo)6(ss)6( )-2(o)4(f pub)5(li)4(c)-4( )-2(s)14(a)3(fet)7(y)4( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 445.87 Tm

0 g

0 G

[(c)-4(o)4(m)4(m)4(un)5(icat)5(io)7(ns)5( )-2(in)5(t)5(ero)4(p)-7(erab)5(il)4(it)7(y)4(, )-5(a)3(nd)5( )-2(in)5( )-2(so)7(m)4(e c)-6(a)14(se)4(s o)4(pe)4(rab)4(il)4(it)7(y)4(, )-5(c)-4(a)3(pa)6(bi)5(li)4(t)-5(ie)4(s )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 431.11 Tm

0 g

0 G

[(c)-4(ur)] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 159.86 431.11 Tm

0 g

0 G

[(rent)6(ly)5( )-2(o)4(ffered)15( )-2(by)7( )-2(t)5(he)4( )8(D)4(T)5(R)-4( )-2(sy)7(st)8(em)5(. )-5(R)-4(e)12(c)-4(ei)4(vi)3(ng)5( )-2(A)14(ge)4(ncy full)4(y)4( )-2(a)3(nd)5( )-2(c)-4(o)4(m)4(pl)4(et)17(el)3(y)4( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 416.47 Tm

0 g

0 G

[(un)5(de)4(rst)5(a)3(nd)5(s t)4(ha)6(t)5( )-2(a)3(ll)3( )-2(in)5(t)5(e)-8(grat)8(ed)4( )-2(c)-4(o)4(m)4(po)7(ne)4(nt)7(s o)4(f th)4(e DT)7(R)-4( )-2(sy)7(st)8(em)5( )-2(m)4(us)5(t)5( )-2(o)4(pe)4(rat)6(e on)5( )-2(t)5(he)4( )] TJ

ET

Q

q

0.00000912 0 612 792 re

W* n

BT

/F2 11.04 Tf

1 0 0 1 144.02 401.83 Tm

0 g

0 G

[(sa)6(m)4(e Sy)5(st)8(em)5( )-2(R)-4(el)3(ea)5(se)4( )-2(so)7(ft)5(w)5(a)3(re
0.00e )-2(so)7(ft)5(w)5(a)3(re
0.00e )-2(so)7(ft)5(w)5(a)3(re
0.00e )-2(so)7(ft)5(w)5(a)3(ra5hS86 431.11 Tm

0 g

0 G6 431.11 Tm

0 g

0 G6 431.11 Tm

0 g

0 G6 431.11 Tm

0 g

0 G6 431.11 
0 g


BT

/2(no)7
1 0 0 1 0 60.00ebi)5(li)4(t)-5T

/F2 11.04 T9e1ET

Q
s36(n R)-5(e)12(c)-4(ei)4(vi 3c3
1 0 0 1 72.024 578.0n1 0 0 0 G

[(c)-4(o)4(m)4(m)44634048>4<0003>-2<00360057>rt 0 G

[(c)-4(o)4(m)5(a)fe

W* n

BT

/D048>5(a)fe

W* n

BT

/D048>5(a)feluu2(c)-4(ei)4(vi)3(ng)5(
W* n

5u7

